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INTRODUCTION

Rule 144,1 adopted pursuant to the Securities Act of 1933 (the
Act) 2 has now been in effect for five years. The rule was promulgated
by the Securities and Exchange Commission (SEC) in 1972, in order
to regulate more effectively the public resale of restricted and control
securities without registration. 3 While minor problems still exist,
I SEC Rule 144, 17 C.F.R. § 230.144 (1976), as amended by, 41 FED. REG. 24,702
(1976) (to be codified at 17 C.F.R. § 230.144(e)(1)). The rule was adopted by the Securities and Exchange Commission (SEC) in SEC Securities Act Release No. 5223, at 1
(Jan. 11, 1972), and became effective on April 15, 1972, id. at 2. The regulatory powers
conferred on the SEC are found in the Securities Act of 1933, § 19(a), 15 U.S.C. § 77s(a)
(1970).
2 Securities Act of 1933, 15 U.S.C. §§ 77a-77aa (1970) (original version at ch. 38,
§§ 1-26, 48 Stat. 74 (1933)),
3 SEC Securities Act Release No. 5223, at 3 (Jan. 11, 1972). Rule 144 has been the
subject of much commentary since its adoption. For comprehensive discussion of the
rule, see S. GOLDBERG, SEC TRADING RESTRICTIONS AND REPORTING REQUIREMENTS
FOR INSIDERS §§ 5.1-.8 (1973); D. GOLDWASSER, THE PRACTITIONER'S COMPREHENSIVE
GUIDE To RULE 144 (1975); Lipton, Fogelson & Warnken, Rule 144-A Summary Review After Two Years, 29 Bus. LAW. 1183 (1974); Symposium-A Guide to Securities
and Exchange Commission Rule 144, 67 Nw. U.L. REV. (Supp. 1972); Note, Rule 144:
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most of the major interpretive questions have been considered. This
article will review the provisions of the rule and interpretations to
4
date .
SEC Regulation of Dispositions of Securities by Controlling Persons and Private
Placees, 25 VAND. L. REv. 845 (1972) [hereinafter cited as Private Placees]; Note, Resale
of Restricted Securities under SEC Rule 144, 81 YALE L.J. 1574 (1972) [hereinafter
cited as Resale under Rule 144].
4 The predominant source of interpretations of the rule thus far has been letter
opinions written by the SEC staff. Although the SEC has the power pursuant to § 20(b)
of the Securities Act of 1933, 15 U.S.C. § 77t(b) (1970), to seek an order in a federal
district court to enjoin securities transactions in violation of its rules, to date no such
action has been taken in a matter involving rule 144. Consequently, there has been no
occasion fori judicial interpretation.
The SEC staff's practice of issuing informal opinions evolved over the years as
individuals attempting to comply with the securities laws sought advance notice from
the SEC as to whether the Commission would take enforcement action in given circumstances. These informal opinions have been referred to as "no-action" letters. 6 L. Loss,
SECURITIES REGULATION 4023-26 (2d ed. Supp. 1969). With the adoption of rule 144,
the SEC announced that it would no longer issue no-action letters concerning the resale
of restricted securities acquired subsequent to the rule's effective date, but would issue
interpretative opinions as to the rule's applicability. SEC Securities Act Release No. 5223,
at 11 (Jan. 11, 1972); see 3 H. BLOOMENTHAL, SECURITIES AND FEDERAL CORPORATE
LAW § 1.11 (1975). For a discussion of the difference between no-action letters and
interpretative letters, see D. GOLDWASSER, supra note 3, § 3.04.1.
Technically, both interpretative and no-action letters are issued by the SEC staff and
not by the Commission itself; thus, they are unofficial and subject to Commission veto
or revision-as the SEC itself has pointed out oil a numnei of occasions. See, e.g., SEC
Securities Act Release No. 5098, at I (effective Dec. 1, 1970); Professional Care Servs.,
Inc. (Apr. 15, 1974), [1973-1974 Transfer Binder] FED. SEC. L. REP. (CCH) 79,770 at
84,079-80. But iil fact, the distinction between staff' opinions and those of the Commuission is an illusory one, for differences of opinion between the two have rarely arisen
and boti are subject to reversal by the federal courts. See 6 L. Loss, supra at 4023-24.
Furthermore, despite the SEC's disclaimer, the practical effect of these informal letters
oil day-to-day securities transactions is the same as if the\, were judicial precedents.
Lowenfels, SEC "No-Action" Letters: Some Probleis anid Suggested Approaches, 71
COLUM. L. REV. 1256, 1257 (1971) [lereinafter cited as Souie Problems]; see 6 L. LOSS,
supra at 4023-26. Hence, this article will presule that the SEC as a single entity is the
originator of all interpretative letters.
It should be noted that although prior to 1970, SEC letters were not made available
to the public, these communications can be obtained from the SEC's public files 30
days after the reply is sent to the inquiring party. 17 C.F.R. § 200.81(a) (1976); Release
No. 5098, at 1. However, those seeking a no-action statement or an interpretative response may request confidential treatment for up to an additional 90 days. 17 C.F.R.
§ 200.81(b) (1976). If the Commission staff determines that the communication is not
deserving of confidential status, the inquiring party may opt to withdraw his inquiry
without it ever becoming a matter of public record. Id. Copies of inquiries and replies
can be obtained at a charge from the Public Reference Section, Securities and Exchange
Commission, Washington, D.C. 20549. Id. § 2 0 0 .80e. No-action letters and interpretative
letters will be referred to in this article by the name of the inquiring party or the issuer
of the securities involved, date of public availability, and unlofficial Public source, if
any.
For anl analysis and critique of the SEC's administration of the securities laws by
these informal opinion letters, see generally Lockhart, SEC No-Action Letters: Informal
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Registration Exemptions Under the Securities Act of 1933

In order to understand the impact of rule 144, it must first be
placed in its statutory setting. One of the overriding aims of the Act
is to facilitate the disclosure of information about securities to the
investing public. 5 To ensure such public disclosure, section 5 of the
Act requires registration of securities traded in interstate commerce, 6
subject to sections 3 and 4 which exempt certain securities transactions from this costly and complex process. 7 Prior to 1972, there was
considerable difficulty 8 in determining the availability of registration
exemptions for the public resale of two types of securities: unregis-

tered securities originally sold pursuant to the section 4(2) private
placement exemption 9 (restricted securities) 10 and non-restricted seAdvice as a DiscretionaryAdministrative Clearance, 37 LAW & CONTEMP. PROB. 95
(1972); Lowenfels, SEC No-Action Letters: Conflicts With Existing Statutes, Cases and
Commission Releases, 59 VA. L. REV. 303 (1973); Some Problems, supra.
5 The purpose of the Act is reflected in its title: "AN ACT To provide full and fair
disclosure of the character of securities sold in interstate and foreign commerce and
through the mails, and to prevent frauds in the sale thereof" and for other purposes."
Securities Act of 1933, ch. 38, §§ 1-26, 48 Stat. 74.
6 Securities Act of 1933, § 5, 15 U.S.C. § 77e (1970).
7 The registration exemptions in these sections are based, respectively, on the type
of security and the nature of the transaction. Section 3 of the Securities Act of 1933, 15
U.S.C. § 7 7c (1970), exempts, for example, certain kinds of securities issued by charitable organizations, id. § 3(a)(4), 15 U.S.C. § 77c(a)(4), and certain kinds of insurance
contracts, id. § 3(a)(8), 15 U.S.C. § 77c(a)(8).
Transactions exempt tnder section 4 of the Securities Act of 1933, 15 U.S.C. § 77d,
are the following: "transactions by any person other than an issuer, underwriter, or
dealer," id. § 4(1), 15 U.S.C. § 77d(1) (the ordinary trading transaction exemption);
"transactions by an issuer not involving any public offering," id. § 4(2), 15 U.S.C.
§ 77d(2) (original version at ch. 38, § 4(1), 48 Stat. 77) (the private placement exemption);
certain types of dealer transactions, Securities Act of 1933, § 4(3), 15 U.S.C. § 77d(3)
(1970) (original version at ch. 38, § 4(1), 48 Stat. 77); and "brokers' transactions executed
upon customers' orders on any exchange or in over-the-counter market but not the solicitation of such orders," Securities Act of 1933, § 4(4), 15 U.S.C. § 77d(4) (1970) (original version at ch. 38, § 4(2), 48 Stat. 77).
sIn 1967, a committee was appointed by the SEC to study numerous areas of uncertainty in securities law and regulation, including the public disclosure of information
about securities. SEC Securities Act Release No. 4885 (Nov. 29, 1967). The group was
headed by Francis M. Wheat, a member of the Commission. Id. at 1. The report of the
Commission Study was published in early 1969 and is generally referred to as "The
Wheat Report." Its official title is SEC, DISCLOSURE TO INVESTORS-A REAPPRAISAL
OF FEDERAL ADMINISTRATIVE POLICIES UNDER THE '33 and '34 ACTS (CCH ed. 1969)
[hereinafter cited as THE WHEAT REPORT]. One of the recommendations of the Com-

mission Study was a complete revision of the regulatory scheme relating to public resales of restricted and control securities, and the eventual rule 144 grew out of the
initial proposals of the Study. See id.at 183-220. For a discussion of the Wheat Report
recommendations, see Throop, Federal Regulation of Securities Committee Comments
on the Wheat Report, 25 Bus. LAW. 39 (1969); authorities cited note 36 infra.
9 Securities Act of 1933, § 4(2), 15 U.S.C. § 77d(2) (1970) (original version at ch. 38,
§ 4(1), 48 Stat. 77).
10See notes 12-14 & 75-111 infra and accompanying text.

19771

SEC RULE 144: FIRST FIVE YEARS

curities held by a person in control of or controlled by the issuer of
the securities (control securities)."
Resales by Private Placees-RestrictedSecurities
Section 4(2) exempts sales by an issuer which do "not involv[e]
any public offering" from registration.' 2 This exemption is designed
to permit a limited private distribution of securities to individuals
who do not need the usual protection afforded investors by the disclosure requirements of registration. 13 Although the initial sale of
securities in a section 4(2) private placement is exempt from registration, their public resale is restricted and not automatically exempt
from registration. A holder of restricted securities (the private placee)
usually has to rely on the section 4(1) exemption which permits public sales "by any person other than an issuer, underwriter, or
dealer."' 14 Thus, if he wishes to resell his securities publicly without
registration, the private placee must not be an "underwriter" as used
in section 4(1) and as defined by section 2(11) of the Act.' 5 That is, he
must not have acquired the securities "from an issuer with a view to
6
[their] distribution" or have participated in such a distribution.'
Thus, lawyers whose clients wished to resell restricted securities
without registration had to ensure that their clients would not be
deemed statutory underwriters, which in turn depended upon
whether the client had "purchased with a view to [their] distribution"
within the meaning of section 2(11). The test was actually phrased in
reverse: did the private placee purchase the restricted securities with
7
an investment intent?'
11See

notes 23 & 58-74 infra and accompanying text.
12Securities Act of 1933, § 4(2), 15 U.S.C. § 77d(2) (1970) (original version at ch. 38,
§ 4(1), 48 Stat. 77).
'3 See SEC v. Ralston Purina Co., 346 U.S. 119, 124-25 (1953). The advantages of
effecting a distribution through the private placement exemption are several. The private placement process is less expensive and more rapidly accomplished, and where
debt securities are involved, it allows "greater flexibility in arranging the terms of the
loan as well as changing the terms of outstanding loans." 1 L. Loss, supra note 4, at
693-94 (2d ed. 1961); see 4 id. at 2663 (2d ed. Supp. 1969). For further discussion of the
private placement market, see Note, SEC Rules 144 and 146: Private Placements for the
Few, 59 VA. L. REV. 886, 889-92 (1973).
14 Securities Act of 1933, § 4(1), 15 U.S.C. § 77d(1) (1970).
15 Id. § 2(11), 15 U.S.C. § 77b( 11).
16 Id.
17 See SEC Securities Act Release No. 4552, at 3 (Nov. 6, 1962) ("a statement by the
initial purchaser, at the time of his acquisition, that the securities are taken for investment and not for distribution is necessarily self-serving and not conclusive as to his
actual intent"); SEC Securities Act Release No. 285 (Jan. 24, 1935). See generally Note,
The Investment-Intent Dilemma in Secondary Transactions, 39 N.Y.U.L. REV. 1043,
1050-62 (1964).
Restricted securities had been referred to as "letter stock" because of the practice
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Two external criteria were often used to determine the private
placee's intent. The practice developed that if the securities had been
held for a sufficient period of time, the length of which was never
settled, the holding period would establish a presumption that the
securities had been acquired for investment and not with an intent to
distribute18 Moreover, if the private placee experienced some unforeseeable change of circunstances, necessitating the liquidation of
an interest in restricted securities originally acquired for investment,
a shorter holding period would suffice. 19 Thus, the availability of the
4(1) exemption to a private placee was based mainly on three ambiguous factors: the holder's investment intent at the time of
purchase, 20 the length of his holding period, 2 1 and an\' unforeseeable
of executing letters expressing the investment intent of the purchaser at the time of
acquisition. See D. GOLDWASSER, supra note 3, § 2.02 at 27-28; 1 L. Loss, supra note
4$, at 665-73 (2d ed. 1961); THE \VHEAT REPORT, supra note 8, at 171-72. However, the

SEC made it clear that execution of such letters was a useless exercise if the real intent
of the purchaser at the time of acquisition was to engage in a distribution. See Release
No. 4552, at 3; Crowell-Collier Publishing Co., SEC Securities Act Release No. 3825, at
7 (Aug. 12, 1957); Release No. 285 passim. See also Kennedy, The Case of the Scarlet
Letter or The Easy Way Out on "Private Offerings," 23 Bus. LAW. 23 (1967).
18 THE WHEAT REPORT, supra note 8, at 164-66, details the conflicting conclusions
drawn by the SEC and various courts as to how long the holding period should be in
order to give rise to the presumption that the securities in question Were acquired with
investment intent. See Gilligan, Will & Co. v. SEC, 267 F.2d 461, 467-68 (2d Cir.), cert.
denied, 361 U.S. 896 (1959), which indicated that no holding period, taken alone, would
conclusively establish investment intent. The Commission Study initially proposed a
five-year period. THE WHEAT REPORT, su pra at 189. For discussion of the pre-rule 144
holding period, see Some Problems, supra note 4, at 1258-59; Schneider, Acquisitions
Under the Federal Securities Acts-A Program for Reform, 116 U. PA. L. REV'. 1323,
1337 (1968); Throop, supra note 8, at 46-48; Comment, Hotv Long Must I Hold?, 25 U.
MIAMI L. REV. 173 (1970). To confuse matters, the SEC repeatedly rejected any fixed
holding period after which restricted securities could be publicly resold without registration. See, e.g., SEC Securities Act Release No. 4552, at 3 (Nov. 6, 1962); SEC Securities Act Release No. 4248, at 6-7 (July 14, 1960); Crowell-Collier Publishing Co.,
SEC Securities Act Release No. 3825, at 7 (Aug. 12, 1957).
is The change of circumstances doctrine, as applied by the SEC, embodied several
considerations:
First, the change in the holder's circumstances must have been both unforeseen
and not reasonably foreseeable; second, the change must have been in the personal circumstances of the holder, and not in the condition of the issuer whose
stock he holds or of the market generally; . .. third, the change must bear on
the investment, and prompt its liquidation; and fourth, the change must not
have been instigated by the holder and the would-be seller himself.
Flanagin, The Rule 144 Holding Period, 67 Nw. U.L. REV. 87, 92-93 (Supp. 1972) (footnote omitted). See also D. GOLDWASSER, supra note 3, § 2.02.2; THE WHEAT REPORT,
supra note 8, at 166-70.
20 See notes 15-17 supra and accompanying text.
21The holding period test, see note 18 supra, was further complicated by the SEC's
doctrine of fungibility, under which all of the issuer's stock of a single class was considered fungible for the purposes of policing investment intent. Thus, where a private

1977]

SEC RULE 144: FIRST FIVE YEARS

22
change in his circumstances.

Sales by Affiliates of the Issuer-Control Securities
Individuals or entities closely associated with an issuer (affiliates),
such as a parent company, a subsidiary, a director or controlling
shareholder, have generally been hindered in their use of the section
4(1) registration exemption. Because of their close affiliations with the
issuer and their substantial shareholdings, their public sales are considered by the SEC as part of a distribution. 2 3 For the purpose of the
definition of "underwriter," section 2(11) of the Act deems affiliates
issuers, and thereby deems a broker acting on their behalf to be a
"person who . . . sells for an issuer in connection with, the
distri-

bution of any security." 24 The result is that such brokers are considered to be underwriters when acting for affiliates, and the sales become transactions by underwriters. 2 5 The affiliate thereby loses the
section 4(1) exemption and the broker in turn loses his section 4(4)
exemption.26

In an attempt to expand the availability of the section 4(1) exemption to affiliates, the SEC adopted rule 15427 to clarify the meaning of "brokers' transactions" in section 4(4) of the Act. 2 8 The section
placee acquired restricted securities periodically, each acquisition started a new holding

period for all the stock of the same class held. See, e.g., Roto Am. Corp. (Feb. 19, 1971),
[1970-1971 Transfer Binder] FED. SEC. L. REP. (CCH) 78,026, at 80,248; Kalvar Corp.
(Jan. 11, 1971), [1970-1971 Transfer Binder] FED. SEC. L. REP. (CCH)
77,964.
Moreover, securities of the same class acquired in the open market by a private placee
became restricted until the original investment block could be resold. Flanagin, supra
note 19, at 92. For further discussion of the doctrine, see Samet, The Concept of Fungibility in Securities Laws, 27 Bus. LAW. 383 (1972).
22 See note 19 supra and accompanying text. On the subject of pre-rule 144 resales
of restricted securities, see Fooshee & McCabe, Private Placeoents-Resale of Securities: The Crowell-Collier Case, 15 Bus. LAW. 72 (1959); Orrick, Non-Public Offerings of Corporate Securities-Limitations on the Exemption Under the Federal Securities Act, 21 U. PITT. L. REV. 1, 19 (1959); Note, supra note 17; 72 HARV. L. REV.
784 (1959).
23 See Professional Care Servs. Inc. (Oct. 12, 1973), [1973 Transfer Binder] FED.
SEC. L. REP. (CCH)
79,542, at 83,480-83. See generallyi 1 L. Loss, supra note 4, at
642-44, 700-06 (2d ed. 1961); 4 id. at 2621-22 (2d ed. Supp. 1969).
24 Securities Act of 1933, § 2(11), 15 U.S.C. § 771)(11) (1970).
25 See United States v.Wolfson, 405 F.2d 779, 782-83 (2d Cir. 1968) (involving sale
of a substantial block of securities), cert. denied, 394 U.S. 946 (1969); Ira Haupt & Co.,
23 S.E.C. 589, 600-03 (1946) (same).
26 See Securities Act of 1933, § 4(1), (4), 15 U.S.C. § 77d(1), (4) (1970) (original
version at ch. 38, § 4(1), (2), 48 Stat. 77).
27 SEC Rule 154, 16 FED. REG. 8577 (1951), amended, 19 FED. REG. 9375 (1954),
rescinded, 37 FED. REG. 599 (1972).
28 Securities Act of' 1933, § 4(4), 15 US.C. § 77d(4) (1970) (original version at ch. 38,
§ 4(2), 48 Stat. 77).
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4(1) exemption became available to an affiliate reselling publicly if the
sale by his broker qualified as a broker's transaction, as defined in rule
154.29 Compliance with the rule allowed the broker to take advantage
of the section 4(4) exemption and, at the same time, avoiding underwriter status under section 2(11).3o To effect a broker's transaction
under rule 154, the sale had to fulfill that rule's conditions including
its limitation on the amount of control securities sold; 3 1 and neither
the affiliate nor the broker could engage in a distribution or otherwise
come within the section 2(11) definition of "underwriter." 32 Although
the SEC's intent was to clarify the availability of the section 4(1) exemption for sales of control stock, several important questions remained unresolved. There was neither a definition as to who would
be a control person 3 3 nor any indication of what kinds of activity
29 SEC Rule 154 defined "brokers' transaction" to include sales of control securities
provided that (a) "[t]he broker perform[ed] no more than the usual and customary
broker's function," (b) the broker merely executed sell orders in return for "the usual or
customary broker's commission" and had no knowledge of any payments that the seller
might make to third parties in connection with the transaction, (c) "[n]either the broker,
nor to his knowledge his principal, solicit[ed] or arrange[d] for the solicitation of orders
to buy," and (d) the broker was "not aware of circumstances indicating that" the seller
was trying to effect a distribution. SEC Rule 154(a)(1)-(4), 19 FED. REG. 9375-76 (1954).
30 See United States v. Wolfson, 405 F.2d 779, 782-83 (2d Cir. 1968), cert. denied,
394 U.S. 946 (1969); SEC Securities Act Release No. 4818 passirn (Jan. 21, 1966). The
SEC determined that if the broker complied with rule 154, he would not be deemed an
underwriter under section 2(11) of the Securities Act of 1933, 15 U.S.C. § 77b(i1)
(1970). It followed, therefore, that the affiliate's sales would not then involve a transaction by an underwriter and hence would be exempt under section 4(1) of the Securities
Act of 1933, 15 U.S.C. § 77d(1) (1970). See generally Comment, Sale of Control Stock
and the Brokers' Transaction Exemption-Before and After the Wheat Report, 49 TEX.
L. REV. 475 (1971).
31 SEC Rule 154(b), 19 FED. REG. 9376 (1954).

32See SEC Rule 154(a)(4), 19 FED. REG. 9376 (1954). The fact that a transaction by
a broker, attempting to comply with rule 154, might be deemed exempt under section
4(4) did not automatically guarantee the availability of a section 4(1) exemption for
his principal's part of the transaction. See United States v. Wolfson, 405 F.2d 779, 782-83
(1968), cert. denied, 394 U.S. 946 (1969) (transactions by an affiliate actually engaged
in a distribution, but concealing the fact from his broker, not exempt under section 4(1)
despite the fact that broker's transaction may be exempt under section 4(4)); Comment,
supra note 30, at 495-97; note 30 supra.
30 THE WHEAT REPORT, supra note 8, at 158-59. The SEC had adopted the attitude
that the question of control was a question of fact to be determined according to the
circumstances of each case. Thompson Ross Sec. Co., 6 S.E.C. 1111, 1119 (1940); see
Schneider & Kant, Uncertainty under the Securities Act-An Open Letter to William J.
Casey, Chairman, Securities and Exchange Commission, 26 Bus. LAW. 1623, 1625-26
(1971) ("the identification of the peripheral members of a control group .. .remains one
of the very troublesome questions under federal securities laws"); Sommer, Who's "In
Control"?-S.E.C., 21 Bus. LAW. 559, 562-82 (1966) ("[tlhe question of control is subtle
and difficult in many instances"). See generally D. GOLDWASSER, supra note 3,
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would be construed as a solicitation rendering rule 154 unavailable 3 4
35
or of how frequently a control person could sell under rule 154.
Dissatisfaction with the inadequacies of this regulatory scheme
was widespread. The lack of objective criteria for determining when
restricted and control securities could be resold without registration
made it difficult for lawyers to advise their clients as to whether or
not they would be violating the securities laws. 36 The lack of clearly
defined standards also hindered the SEC in its efforts to police properly transactions in such securities in order to ensure that existing
registration exemptions were not being used to effect unlawful
distributions. 3 7 Furthermore, the limited standards that were applied
failed to take adequately into account factors important to the protection of potential investors, such as the availability of adequate intiormation about the issuer and the impact that a sale might have on the
public market.3 "
§§ 2.03.1-2. But see Comment, supra note 30, at 479-81, 489-500 ("[a]lthough the concept has eluded precise definition, . . . its boundaries have been pragmatically established" (footnote omitted)).
34 1 L. Loss, supra note 4, at 697-700 (2d ed. 1961).
35 THE WHEAT REPORT, supra note 8, at 196; Sommer, suipra note 33, at 589-90.
36 For further discussion of these difficulties, see D. GOLDWASSER, supra note 3,
§ 2.01; 1 L. Loss, supra note 4, at 665-89, 700-06 (2(d ed. 1961); 4 id. at 2646-60,
2667-73 (2(d ed. Supp. 1969); THE WHEAT REPORT, supra note 8, at 152-82; Halloran,
The Public Disposition of Restricted Securities and of Securities Held byl Con trolling
Persons-The Wheat Report, SEC Proposed Rule 144 and the Search for Certainty, 45
ST. JOHN'S L. REV. 665, 666-75 (1971); Schneider, supra note 18, at 1336-39 (detailing
the difficulties under prior law laced by persons wishing to resell restricted securities
obtained in an acquisition transaction involving an exchange rather than a sale of stock);
Schneider & Kant, supra note 33, at 1623-33; Sommer, supra note 33, at 561-63 (discussion of the serious consequences that could befall a control person who sells control
securities in violation of the law, and commenting on the lack of' "certainty and precision" in the guidelines for determining who is a control person); Comment, SEC Rte
144: The Development of Objective Standards in the Administrative Process, 45 TEMP.
L.Q. 403, 404-12 (1972); Private Placees, su pra note 3, at 851-60; authorities cited notes
8, 17-22 & 33 supra.
37 The Commission Study noted several consequences of the uncertainty surrounding the registration standards: the public sale of "large quantities of securities originally" placed in private transactions was encouraged, THE WHEAT REPORT, supra note
8, at 174-75; "unprincipled counsel" were willing to advise clients that a registration
exemption was available "when careful or responsible counsel would not do so," id. at
177; and "in flagrant cases" where statutes had been violated the SEC found it difficult
to so prove, id. Additionally, the Study noted that the number of requests for no-action
letters placed "a growing burden" on the SEC staff and made consistent interpretation
of the law difficult. Id. at 175-76.
38 Id.
at 168-70. The Commission Study noted that the purpose of the securities
statutes was to protect the investing public by assuring the availability of enough information for the making of informed investment decisions. Id. at 155-56 (citing SEC v.
Ralston Purina Co., 346 U.S. 119, 127 (1953)); see THE WHEAT REPORT, supra note 8, at
174-75.
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Adoption of Rule 144

Recognizing the similar considerations involved in regulating restricted and control securities, the SEC adopted rule 144 pursuant to
its regulatory power under the Act in order to bring the public resale
of both types of securities under a single regulatory scheme. 39 It
sought on the one hand to eliminate the uncertainties of the prior law
and, on the other, to ensure the existence of an informed public market when such resales occurred. As stated by the SEC, the purpose
of the rule was
to provide full and fair disclosure of the character of securities sold
in trading transactions and to create greater certainty and predictability in the application of the registration provisions of the Act by
40
replacing subjective standards with more objective ones.
In addition, the SEC declared that the rule's operation was designed
"to inhibit the creation of public markets in securities of issuers con-

41
cerning which adequate current information is not available."
Simply stated, rule 144 defines those transactions in which restricted and control securities may be publicly sold pursuant to the
section 4(1) registration exemption. 4 2 It attempts to set forth objective
standards for the determination of when a private placee, an affiliate
or an affiliate's broker is engaged in a distribution and has thus become a statutory underwriter under section 2(11). 4 3 Each of these
standards is an expression of one of three factors: the length of time
the seller has held the securities, the possible impact of the sale on
the trading market, and the public availability of information about
39 See SEC Securities Act Release No. 5223, at 1, 3 (Jan. 11, 1972). The first formally proposed rules relating to dispositions by affiliates of the issuer and private
placees were recommended by the Commission Study. See THE WHEAT REPORT, supra
note 8, at 149, app. VI-1. These were soon after proposed by the SEC in its so-called
160 Series. SEC Securities Act Release No. 4997, at 1-4 (Sept. 15, 1969). After considering comments on and criticisms of the 160 Series, the SEC withdrew these proposals
and substituted the first proposed rule 144. SEC Securities Act Release No. 5087, at 1-4
(Sept. 22, 1970).
This proposal was severely criticized. See, e.g., Halloran, supra note 36, at 683-98;
Morrow, The Investment Letter Dilemma and Proposed Rule 144: A Retreat to
Confusion, 11 SANTA CLARA LAW. 37, 45-52 (1970); The SEC Under Fire, 3 REV. SEC.
REG. 829 (1970). In response to this criticism, the SEC issued a proposed revision of
rule 144. SEC Securities Act Release No. 5186 (Sept. 10, 1971). The revised proposal,
with some further refinements, was adopted early in 1972 and became effective on April
15, 1972. Release No. 5223, at 1.
40 SEC Securities Act Release No. 5223, at 5 (Jan. 11, 1972).
41Id. at 3.
42 See SEC Rule 144 preliminary note, 17 C.F.R. § 230.144 (1976).
43See id.; SEC Securities Act Release No. 5223, at 4-5 (Jan. 11, 1972).
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the issuer. 44
Thus, a person wishing to resell restricted securities under the
rule must hold them for a two-year period,4 5 limit his sales to brokers' transactions 4 6 not exceeding one percent of the outstanding
shares in any six-month period,4 7 and ensure that there is "adequate
current public information" regarding the issuer available to the potential investor.4 The drafters of the rule also undertook to define
certain troublesome terms such as " 'affiliate,'-49 ," 'person,' "50 and
"'restricted securities,' "' in an attempt to clarify further the rule's
availability. In the case of restricted securities, compliance with all
rule 144 conditions exempts the seller, and if the seller is an affiliate,
the broker as well, from being an underwriter within section 2(11).52
In the case of publicly acquired securities sold by an -affiliate, the
disclosure requirements and volume limitations of the rule apply, but
there is no holding period requirement since the public purchase
demonstrates that the affiliate is not serving as a conduit for the public sale of unregistered securities. 53 Compliance with all of the rule's
conditions exempts the affiliate's broker from being an underwriter
within section 2(11), 54 and thereby exempts both the broker and the
affiliate from the registration requirements of the Act.55
Overall, the SEC has taken the position that the rule is to be
strictly construed and persons selling under it have the burden of
proving its availability. 56 Technical compliance is not enough if the

11

SEC Rule 144 preliminary note, 17 C.F.R. § 230.144 (1976).

45 SEC Rule 144(d), 17 C.F.R. § 230.144(d) (1976).

46SEC Rule 144(f), 17 C.F.R. § 230.144(f) (1976).
47SEC Rule 144(e), 17 C.F.R. § 230.144(e) (1976).
48 SEC Rule 144(c), 17 C.F.R. § 230.144(c) (1976).
49SEC Rule 144(a)(1), 17 C.F.R. § 2 3 0.144(a)(1) (1976).
50 SEC Rule 144(a)(2), 17 C.F.R. § 230.144(a)(2) (1976).
51 SEC Rule 144(a)(3), 17 C.F.R. § 230.144(a)(3) (1976).
52 SEC Rule 144(b), 17 C.F.R. § 230.144(b) (1976); see text accompanying notes
23-32 supra. The rule does not, however, exempt any sales from the antifraud, civil
liability or short-swing profits provisions of either the Securities Act of 1933, §§ 12, 17,
15 U.S.C. §§ 771, 7 7 q (1970), or the Securities Exchange Act of 1934, §§ 9, 10, 16, 15
U.S.C. §§ 78i, 78j, 78p (1970). See SEC Securities Act Release No. 5223, at 12 (Jan. 11,
1972). See also notes 82 & 367-68 infra and accompanying text; notes 322 & 349 infra.
'3See SEC Rule 144(a)(3), (d)(1), 17 C.F.R. § 2 30.144(a)(3), (d)(1) (1976), which by
its terms only applies to restricted securities. See also note 155 infra.
5'SEC Rule 144(b), 17 C.F.R. § 230.144(b) (1976).
55See text accompanying notes 23-32 supra. For a summary of the differences between rescinded rule 154 and present rule 144, see Appelbaum, The Rule 144 Pattern
-An Overview, 67 Nw. U.L. REV. 76, 85-86 (Supp. 1972).
56 Levenson, The SEC Approach to Rule 144, 67 Nw. U.L. REV. 164, 168 (Supp.
1972). See, e.g., Carolina Sec. Corp. (Dec. 8, 1976), [Current Volume] FED. SEC. L. REP.
(CCH) 80,853, and Carolina Sec. Corp. (Oct. 7, 1976), [Current Volume] FED. SEC. L.
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sales are part of a plan to effect a distribution. 57
II.

CONTROL AND RESTRICTED SECURITIES

Rule 144 permits the resale of control and restricted securities
upon compliance with certain conditions. Thus, the initial problem
for a person seeking to use the rule is to determine if he is considered a control person of the issuer whose stock he seeks to resell, or
if he holds securities that are considered restricted under the rule.
A.

Control Securities

Control securities within the context of rule 144 are simply securities other than restricted securities5 8 that are beneficially owned
by persons 59 who come within the definition of "[a]n 'affiliate' of an
issuer." 60 In practice, control securities can be resold publicly by affiliates only pursuant to rule 144.61 Unlike restricted securities, however, control securities are not subject to any holding period requirement. 62
REP. (CCH)
80,803, where the SEC refused to ease the rule's conditions regarding
brokers' transactions because such an interpretation would have enlarged a statutory
exemption, section 4(4) of the Act, through modification of a Commission rule.
51 SEC Securities Act Release No. 5223, at 11-12 (Jan. 11, 1972). On the other hand,
consent to the entry of a permanent civil injunction against further violations of the
registration provisions of the Act in the sale of certain stock does not preclude subsequent rule 144 transactions in the same stock. Thomas & Betts Corp. (Mar. 10, 1975),
summarized in [1975] 294 SEC. REG. & L. REP. (BNA) C-1.
58 See Thona, Schoenthal, Davis, Hockenberg & Wine (Sept. 8, 1972), [1972-1973
Transfer Binder] FED. SEC. L. REP. (CCH)
79,003 (securities acquired in a public
offering).
59 For the rule's expanded definition of
'person,' " see SEC Rule 144(a)(2), 17
C.F.R. § 230.144(a)(2) (1976), discussed at notes 68-69 & 261-70 infra and accompanying text.
60 SEC Rule 144(a)(1), 17 C.F.R. § 230.144(a)(1) (1976), defines the term " 'affiliate.' " For a discussion of this definition, see notes 60-71 infra and accompanying text.
61 See text accompanying note 379 infra.
62 See SEC Rule 144(d)(1), 17 C.F.R. § 230.144(d)(1) (1976); American-Standard;
David A. DeWahl, on behalf of Am. Soc'y of Corporate Secretaries (Oct. 11, 1972),
[1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,071, at 82,313; notes 53
supra & 155 infra. Note that control securities are considered restricted securities for
rule 144 purposes in the hands of a transferee if they are transferred in a non-public
transaction. Thus, if control securities are acquired by an affiliate or a nonaffiliate in a
nonpublic transaction, then they can only be resold tinder rule 144 upon compliance
with all its conditions, including the two-year holding period. SEC Rule 144(a)(3), 17
C.F.R. § 23 0.144(a)(3) (1976); Citizens & S. Realty Investors (Aug. 30, 1974), [1974-1975
Transfer Binder] FED. SEC. L. REP. (CCH)
79,980, at 84,520 (control securities acquired by an affiliate of the issuer from a second affiliate in a private transaction pursuant to section 4(1) of the Act became restricted); Bullion Lode Mining Co. (June 22,
1972), [1971-1972 Transfer Binder] FED. SEC. L. REP. (CCH)
78,869, at 81,895 (restricted securities donated by an affiliate to a nonaffiliate charity likewise became
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The availability of rule 144 for control securities depends on the
affiliate status of the holder rather than the source of the securities.
Thus, whether particular securities are control securities depends on
whether the holder "directly, or indirectly . . . controls, or is controlled by, or is under common control with [the] issuer." 63 While
there is no definition of control in rule 144 itself, under the applicable definition found in rule 405, whether or not one person or entity
controls another depends on whether the "control" person or entity
can, either "direct[ly] or indirect[ly], . . . direct . . . the management
and policies of [the other] through the ownership of voting securities,
by contract, or otherwise."64
The official position of the SEC is that the existence of a control
relationship is a question of fact to be determined on a case-by-case
basis. 65 Thus, the existence of a particular relationship between the
holder and the issuer does not automatically lead to the conclusion
that the holder is a controlling affiliate, if in fact he lacks the power
by himself, or together with others, to control the issuer. The SEC
has found, in some cases, that persons with apparent close links to
the issuer were not affiliates for rule 144 purposes.

66

However, a

restricted). See also note 155 infra. Similarly, a nonaffiliate pledgee who acquires shares
from an affiliated pledgor must sell under all the rule's conditions. Struthers Wells Co.
(July 19, 1974). See also text accompanying notes 91-98, 201-04 & 291 infra. Moreover, a subsequent change in the transferor's status from an affiliate to a nonaffiliate of
the issuer does not affect the restricted status of stock already transferred in the hands
of either the transferee or any subsequent transferees. Pioneer, Hi-Bred Int'l, Inc. (Dec.
8, 1975), summarized in [1975] 332 SEC. REG. & L. REP. (BNA) C-1.
63 SEC Rule 144(a)(1), 17 C.F.R. § 230.144(a)(1) (1976). Thus, there are basically
three groups of affiliates: controlling, controlled, and "sister" entities or persons. Note
that the rule 144 definition of affiliate is virtually identical to the one applying generally
throughout the Act. Compare id. with SEC Rule 405(a), 17 C.F.R. § 230.405(a) (1976).
For a discussion of problems regarding the concept of control, see authorities cited
at notes 33-36 supra.
64 See SEC Rule 405(f), 17 C.F.R. § 230.405(f) (1976); American-Standard; David A.
DeWahl, on behalf of Am. Soc'y of Corporate Secretaries (Oct. 11, 1972), [1972-1973
Transfer Binder] FED. SEC. L. REP. (CCH) 79,071, at 82,313. The SEC presumes that
every issuer is under the control of one or more persons or groups of persons. Id. For an
analysis of the position of affiliates in the context of rule 144, see Goldwasser, Affiliates
under Rule 144, 7 REV. SEC. REG. 855 (1974).
65 See, e.g., CM Indus. (Nov. 1, 1972), [1972-1973 Transfer Binder] FED. SEC. L.
REP. (CCH)
79,120 ("the percentage of outstanding [stock of the issuer] owned by any
person will be a factor to be considered in determining whether that person is an
'affiliate' "); American-Standard; David A. DeWahl, on behalf of Am. Soc'y of Corporate
Secretaries (Oct. 11, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,071, at 82,313 ("an individual's status as a control person or a member of a controlling group is still a factual question which must be determined by considering other
relevant facts").
6
6 See CM Indus. (Nov. 1, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP.
(CCH)
79,120 (officer of an issuer's subsidiary and holder of one percent of the

SETON HALL LAW REVIEW

[Vol. 8: 157

number of cases evidence an apparent application of presumptive

guidelines by the SEC rather than the making of ad hoc factual determinations. Individuals or entities falling within certain categories

of persons having close ties to an issuer have been rebuttably presumed to be affiliates of that issuer. 67 Furthermore, the rule's expansive definition of " 'person' " may also provide another source of pre-

sumptions. "[A] person for whose account securities are to be sold"
includes not only the seller but also certain individuals or entities
closely related to the seller. 68 Thus, if an individual or entity includable within the definition of " 'person' " is an affiliate of the issuer,
issuer's outstanding connon stock not an, affiliate under rule 144); cf. Digital Computer Controls (Feb. 5, 1973), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,263, at 82,768 (trust created by deceased affiliate consisting of control stock "may
be an affiliate" (lue to percentage of shares held, but not beneficiaries receiving control
securities not in trust). See also Goldwasser, supra note 64, at 856-57.
67 See, e.g., Radiation Technology, Inc. (Dec. 26, 1973) (spouse of an officer and
director of the issuer); Sports Assocs., Inc. (June 19, 1974), summarized in [1974] 259
SEC. REG. & L. REP. (BNA) C-2 (person owning beneficially or possessing securities
with 10% or more of the voting power of the issuer); Underwater Technology Corp.
(Mar. 5, 1973) (officer or director of the issuer); Marconsult, Inc. (Feb. 16, 1973) (same);
cf. Dataproducts Corp. (July 30, 1976), [1975-1976 Transfer Binder] FED. SEC. L. REP.
(CCH) 80,681, at 86,760-61 (company holding of two percent of issuer shares, coupled
with company president's directorship and holding of six percent of issuer's shares sufficient for presumption that company controls the issuer). Although this presumption
may be rebuttable, it appears that the burden to be overcome is heavy. See note 56 supra
and accompanying text.
Goldwasser, su pra note 64, at 856-58, points out that this presumption had its
origins in the Commission Study, which, in order to make the concept of control more
certain, proposed a series of categories outside of which a person or entity would be
presumed not to be in control. See THE WHEAT REPORT, su pra note 8, at 246, app. VI-],
at 7-12 (proposed rule 160).
In addition to the above, the Wheat Report categories also included a creditor of the
issuer whose control over the issuer is embodied in negative covenants, a person who
performs the functions of an officer or director of the issuer, and the father, mother,
brother, sister or unseparated spouse of any individual who has 10% control over the
issuer, or who is an officer or director of the issuer or performs the same functions. Id.
app. \I-1, at 8.
Goldwasser contends that the SEC has applied the Vheat Report categories conversely, i.e., it has presumed that persons falling within the categories are in control.
Goldwasser, supra at 856.
68 SEC Rule 144(a)(2), 17 C.F.R. § 230.144(a)(2) (1976). See generallyj D. GOLDWASSER, supra note 3, at 93-97.
The definition of " 'person' " includes "[a]ny relative or spouse . . . hav[ing] the
same home as" the seller, and any, trust, estate or business, 10% of which is beneficially
owned by the seller or relatives living in the same household. SEC Rule 144(a)(2), 17
C.F.R. § 23 0.144(a)(2) (1976); see notes 261-71 infra and accompanying text. Thus, if an
individual or entity in any such relationship with the seller is an affiliate of the issuer,
the seller himself is presumed to be an affiliate. See Norton Simon, Inc. (Oct. 8, 1976),
summarized in [1976] 374 SEC. REG. & L. REP. (BNA) C-1.
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the seller himself will be presumed to be an affiliate. 69
In addition to persons controlling the issuer, the definition of
affiliates includes those controlled by or under common control with
the issuer. The first group has presented few problems other than the
finding of actual control by the issuer. 70 The "common control" concept, however, remains virtually undefined in the context of rule 144.
Is it sufficient for two entities to have a common director or must
they have a common controlling group before one is deemed an affiliate of the other? Although the SEC has not addressed this problem
directly, its opinions with respect to trusts indicate that it "takes a
fairlv expansive view and will treat entities as affiliates even if they
merely share one or more controlling persons."71
'9 SEC Rule 144(a)(2), 17 C.F.R. § 230.144(a)(2) (1976). Taken together, these two
presumptions cast a wide net over persons who would otherwise sell their unrestricted
securities outside the limitations of the rule.
7 See, e.g., Winkleman Stores, Inc. (Apr. 13, 1972), [1971-1972 Transfer Binder]
FED. SEC. L. REP. (CCH) 78,771 (issuer's pension fund an affiliate with respect to the
issuer's securities if fund trustee and investment counsel are subject to the issuer's direction in the sale of those securities); Piper Indus., Inc. (\lar. 6, 1972), [1971-1972
Transfer Binder] FED. SEC. L. REP. (CCH)
78,728 (company profit-sharing plan and
trust deemed controlled by the issuer if issuer has authority to anend the plan and to
designate meinbers of its adininistrative committee). Thus, the issue in each case turns
on the degree of'issuer control over the trustee. See General Puh. Utils. Corp. (June 28,
1976), [Current Volume] FED. SEC. L. REP. (CCH) 80,647, at 86,643-44.
The most interesting aspect of the definition of affiliate is that foithe purposes of
rule 144 it does not include the most obvious type of controlled entity-the issuer's
subsidiary. The SEC's rationale for refusing subsidiaries the use of rule 144 is that
[t]he parent-issuer could not directly sell its own securities pursuant to the
Rule. The Rule is not available to permit the parent-issuer to do indirectly
through a subsidiary what it could not do directly. Frot the standpoint of'substance over form, the subsidiary and parent must be deemed to be the same
entity.
SEC Securities Act Release No. 5306, at 3-4 illus. IV (Sept. 26, 1972). Thus, a subsidiary is not permitted to sell its parent's stock under the rule. New York Clearing
House (Mar. 14, 1973), [1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,343, at
83,032; see Lily Lynn, Inc. (June 5, 1972), [1972-1973 Transfer Binder] FED. SEC. L.
REP. (CCH) 78,828 (pledgee bank cannot resell under rule 144 on pledgor's default if
pledgor is a subsidiary of the issuer). However, a bank or trust company, acting as trustee or executor, may sell securities issued by its parent under rule 144 for the account of
the trust or estate provided it is acting in a purely fiduciary capacity, has no beneficial
interest in the trust or estate, and did not itself purchase the parent's securities for the
trust or estate. New York Clearing House, [1973 Transfer Binder] FED. SEC. L. REP.
(CCH) 79,343, at 83,032-33. The rule is not available, however, if the trust or estate
is an affiliate of the parent-issuer. Bank of Del. (May 2, 1973), [1973 Transfer Binder]
FED. SEC. L. REP. (CCH) 79,396, at 83,145.

7i Goldwasser, supra note 64, at 859. If a trustee or executor is an aff'iliate, a related

trust or estate will likewise be deeied an affiliate. See letropolitan Dev. Corp. (Oct.
29, 1976), summarized in [1976] 377 SEC. REG. & L. REP. (BNA) C-I; Marion Corp.
(June 7, 1973); Dayco Corp. (Jan. 11, 1973). Thus, a settlor or testator has the problem of
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A final point to remember is that an affiliate's status is deter-

mined as of the time of sale 72 as opposed to the time he acquired his
shares. 73 Thus, if a person ceases to be an affiliate, his sale of unre74
stricted securities would not be subject to the rule's restrictions.
B. Restricted Securities
In contrast to control securities, restricted securities are defined
in terms of their source rather than in terms of the status of the
holder. 75 They include "securities acquired directly or indirectly from
the issuer thereof, or from an affiliate of such issuer, in a transaction
or chain of transactions not involving any public offering."-7 6 Thus, if
selecting a trustee or executor who is not an affiliate of the issuer so as to avoid possible
restrictions on the trust or estate. See also Dataproducts Corp. (July 30, 1976), [Current
Volume] FED. SEC. L. REP. (CCH) 80,681, discussed at note 67 supra.
72 A seller under rule 144 must file a notice of sale with the SEC at the time when
the order to sell is placed with the broker. SEC Rule 144(h), 17 C.F.R. § 230.144(h)
(1976); see notes 342-44 infra and accompanying text. Thus, strictly speaking, the
holder's status is determined as of the filing of the notice of sale, and any subsequent
change in that status, for example, from an affiliate to a nonaffiliate, requires the filing
of an amended notice so as to cover only the holder's unsold restricted shares, if any.
73Price, Cushman, Keck & Mahin (July 6, 1972), [1972-1973 Transfer Binder] FED.
SEC. L. REP. (CCH) 78,894, at 81,932.
74Thus, if a director of an issuer, prior to effecting his sales, resigns and thereby
ceases to he an affiliate, his sale of unrestricted shares would not be governed by the
rule. However, if he owns a substantial shareholding in the issuer, he may retain his
affiliate status. See Sports Assocs., Inc. (June 19, 1974), summarized in [1974] 259 SEC.
REG. & L. REP. (BNA) C-2.
75At the time of the adoption of rule 144, the SEC indicated that it was a violation
of the antifraud provisions of the 1933 and 1934 Acts to issue restricted stock without
fully explaining the consequences to the purchaser. SEC Securities Act Release No.
5226 (Jan. 10, 1972). The issuer must inform the purchaser that the restricted securities
may have to be held indefinitely and can only be sold under limited circumstances. The
issuer must further indicate whether or not it will register the securities at some future
time and whether it will furnish information to enable future resales pursuant to rule
144. Id.
76SEC Rule 144(a)(3), 17 C.F.R. § 230.144(a)(3) (1976). In other words, if between
the time the particular securities were last held by the issuer or one of its affiliates and
the date on which they were acquired by their current holder, they were not involved
in a public offering, then they are restricted and disposable under rule 144 upon compliance with all its conditions. For fact situations which involved a "chain of transactions not involving any public offering," id., and where the securities in the hands of
the last holder were considered to be restricted, see, e.g., California-Portland Cement
Co. (Mar. 3, 1975) and Pneumatic Scale Corp. (Mar. 3, 1975), summarized in [1975] 294
SEC. REG. & L. REP. (BNA) C-i (affiliate dies or sets up a trust, leaving nonaffiliates as
beneficiaries); Inland Steel Co. (Jan. 2, 1975), [1974-1975 Transfer Binder] FED. SEC. L.
REP. (CCH) 80,086, at 85,049 (affiliate gave his securities to his wife who bequeathed
them to a charitable trust which distributed them to a hospital); Sycor, Inc., (Nov. 18,
1974), [1974-1975 Transfer Binder] FED. SEC. L. REP. (CCH) 1 80,064, at 84,941-42
(former partners, employees, and a fund managed by a dissolved partnership acquired
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the securities are received through or in a chain of transactions involving a public offering, then by definition they are not restricted for
purposes of rule 144 and need not, indeed may not, be sold
thereunder. 77
Some of the securities which are not restricted for rule 144 purposes are also not subject to resale restrictions under other provisions
of the securities laws. Such securities are "unrestricted" and may be
freely resold without registration. 78 There are, however, other types
of securities which are not restricted for rule 144 purposes but are
nevertheless subject to resale restrictions under other provisions of
the securities laws. 79 These "nonrestricted" securities may only be
resold pursuant to the registration requirements of the Act or a resale
80
exemption other than rule 144.
It should also be noted that restricted securities may be "freed"
from their restricted status by first selling under rule 144 and shortly
thereafter purchasing the same number of' shares in the open
market. 8 1 Persons proposing to free their restricted securities in this
manner should follow the "guidelines" suggested by the SEC "in the
light of the anti-manipulative rules tinder the Securities Exchange Act
of 1934."82
securities in connection with the liquidation of the partnership); Strategic Automated
Syss. Int'l, Inc. (Mar. 8, 1973), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,298, at 82,830 (shares of a subsidiary distributed to the shareholders of the parent
as a liquidating dividend); Bullion Lode Mining Co. (June 22, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH) 78,869, at 81,895 (affiliate donated securities to
a church).
77Such securities are unrestricted and freely transferable, unless the holder is an
affiliate in which case lie holds control securities. See text accompanying notes 58-62
supra.
78 Examples include securities acquired in a public offering, see note 77 siupro and
accompanying text, and securities acquired in a negotiated sale under rule 2.37, see note
101 infra.
79See text accompanying notes 83-86 infra (underwriter's compensation); notes
103-06 infra. For other examples, see D. GOLDWASSER, supra note 3, § 4.07.1, at
116-17.
80 See text accompanying notes 374-76 infra (discussion of the availability of the
§ 4(1) exemption); note 377 infra (discussion of the regulation A registration exemption).
To alleviate the resulting difficulties in selling such securities, commentators have
urged the SEC to broaden the definition of restricted securities to include all securities
subject to resale restrictions. See, e.g., D. GOLDWASSER, supra note 3, § 13.02.2; Rule
144 Update, 9 REV. SEC. REG. 829 (1976).
81 Bio-Medical Sciences, Inc. (Nov. 29, 1972), [1972-1973 Transfer Binder] FED.
SEC. L. REP. (CCH) 79,133, at 82,457.
82 Id. The guidelines set out in Bio-Medical Sciences require the prospective
purchaser to
1) .. .wait a period of at least 30 clays [after] selling shares under Rule 144
before repurchasing such shares in the open market; and
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"Not involving a public offering"
The SEC has interpreted this definitional phrase rather strictly
in determining what securities are restricted and therefore, resaleable
pursuant to rule 144. For example, securities received as underwriter
compensation or finder's fees in connection with a public offering
have been deemed to fall outside the rule's coverage. Such securities, whether or not registered, are considered by the SEC as nonrestricted 83 under the rule because they are received by the underwriter pursuant to a public offering. 84 The SEC has read the phrase
"involving a public offering" very broadly in the case of underwriter
compensation and finder's fees with the result that only a vague
nexus between the acquisition of the stock by the underwriter and
the subsequent public offering has been required. Consequently,
these intermediaries have been prevented from using rule 144 for the
resale of the stock acquired. 8 5 As a response to the harsh results
2) . . . wait a period of at least 30 days from the last purchase in the open
market before resuming sales tinder Rule 144.
Id.; see note 52 supra.
83 See notes 78-80 supra and accompanying text.
" SEC Securities Act Release No. 5306, at 3 illtiss. 11(1)-(2) (Sept. 26, 1972). This is
consistent with the SEC position with respect to the registration of securities acquired
by an underwriter as compensation for his services. The Commission has indicated
that transferrable options, warrants or rights and the stock to be issued upon the
exercise thereof, as well as stock, or securities convertible into another security,
which are issued or sold to the underwriter in connection with a registered
public offering are to be considered part of such public offering. Accordingly,
. . . such securities must be registered along with the securities offered to the
public ....

Id. at 3 illus. 11(1); see, e.g., National Data Corp. (July 25, 1973), [1973 Transfer Binder]
FED. SEC. L. REP. (CCH) 1 79,468, at 83,305 (underwriter); Atreo Nlfg. Corp. (Oct. 26,
1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,087 (finder's fee);
Kleinberg, Bensley, Kaplan & Wolff (Apr. 12, 1972), [1971-1972 Transfer Binder] FED.
SEC. L. REP. (CCH) 78,751, at 81,562 (underwriter); Marshall, Bratter, Greene, Allison
& Tucker (Feb. 8, 1972), [1971-1972 Transfer Binder] FED. SEC. L. REP. (CCH) 78,722
(same); Levenson, supra note 56, at 165. See also SEC Securities Act Release No. 4936,
at 10-11 (Dec. 9, 1968).
It has been suggested that for similar reasons the rule would be unavailable "to an
issuer or . . . member of a selling group in

a registered public offering . . . who

[proposes] to sell an unsold portion of the allotment." Private Placees, supra note 3, at
864 & n.83.
85 See Kohlmeyer & Co. (Feb. 1, 1973), summarized in [1973] 188 SEC. REC. & L.
REP. (BNA) C-6, where Unregistered securities received by an tinderwriter or one of its
affiliates a year prior to a public offering were deemed to have been acquired in connection with the offering since the firm anticipated at the time of acquisition that it
would be managing a public offering for the same issuer. The shares were considered
nonrestricted even though they bore restrictive legends and were not included in the
registration statement that covered the public offering. In another letter, a connection
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which these interpretations could create, the SEC has more recently
relaxed its attitude regarding such shares. It has granted registration
exemptions upon compliance with all rule 144 conditions, except for
the filing of the notice of sale (form 144), "provided . . . two years
have elapsed since the last sale of securities under the registration
statement . . .in which these shares might be deemed to be underwriter compensation. " 8 6 An explanation of this result is that in view
with a public offering was deemed to exist where the acquisition was made several
months before the public offering by one of the underwriter's partners who was no
longer with the firm. Patent Management, Inc. (Oct. 18, 1972), suoimarized in [1972]
175 SEC. REG. & L. REP. (BNA) C-2. See also National Data Corp. (July 25, 1973), [1973
Transfer Binder] FED. SEC. L. REP. (CCH)
79,468, at 83,305, where an investment
banking firm received convertible shares as compensation for acting as agent in a private placement, with the understanding that future capitalization would also be by private placement. The company later decided to undertake a public offering, and the
banking firm's shares were deemed to have been issued in connection with a public
offering. Id. at 83,305-06. But see National Tel. Co. (June 30, 1975), summarized in
[1975] 310 SEC. REG. & L. REP. (BNA) C-2 (SEC considered the nexus between the
stock's acquisition by the financial consultant and the subsequent public offering too
vague to deny restricted status to the securities). If no such nexus is required, financial
intermediaries acquiring stock privately from the issuer would be excluded from participation in future public offerings by the same issuer until they had resold that stock.
Nloreover, shares received as underwvriter's compensation retain their nonrestricted
character even after they have been transferred in a private transaction to a third party.
See, e.g., Creative Foods Corp. (Apr. 8, 1974), suiooarized in [1974] 248 SEC. REG. & L.
REP. (BNA) C-1; Comtech Laboratories, Inc. (Aug. 1, 1974), .sun iarized in [1974] 265
SEC. REG. & L. REP. (BNA), C-2. For further discussion, see Goldwasser, Resale Exeniption Decelopients, 8 REV. SEC. REG. 860, 861-62 (1975).
86 Charming Shoppes, Inc. (Aug. 8, 1976), [Current Volume] FED. SEC. L. REP.
(CCH) 80,682, at 86,763. Here the SEC "on the basis of [the] facts, and policy considerations," permitted the use of the rule for resale of unregistered underwriter's shares
provided these conditions were met. Id.; accord, Chyron Corp. (Apr. 1, 1976),
[1975-1976 Transfer Binder] FED. SEC. L. REP. (CCH) 1 80,475, at 86,242; Riviana
Foods, Inc. (No\. 24, 1975), suimomarized in [1975] 330 SEC. REG. & L. REP. (BNA) C-4.
See alsom Financial Corp. of Santa Barbara (June 23, 1975), sunioarized in [1975] 309
SEC. REG. & L. REP. (BNA) C-I, \\,here a finder's fee received in connection with an
exchange offer exempted from registration by section 3(a)(10) of the Securities Act of
1933, 15 U.S.C. § 77(c)(a)(10) (1970), was considered to consist of restricted securities
within the meaning of rule 144.
Note that the rle 144 conditions served only as guidelines for granting exemption
from registration which wvas technically still pursuant to section 4(1) of the Act and not
the rule. Hence, the notice requirement was wiaived. More recently, the SEC abandoned this meaningless distinction and further relaxed its attitude towards underwriter
compensation. It seems now that if an underwriter can showv that it acquired the issuer's
stock for investment in reliance upon the private placement exemption afforded by seetion 4(2) of the Act rather than as Underwriter compensation, it may sell such stock
pursuant to rule 144. See Advance Investors Corp. (Sept. 9, 1976), [Current Volume]
FED. SEC. L. REP. (CCH) 80,763, at 86,975. If this interpretation is maintained and the
underwriter's burden in proving "investment intent" and disproving anticipation of future public offering is not too onerous, rule 144 should become readily available for the
resale of their unregistered issuer shares.
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of the facts and policy considerations present, the protection of investors no longer warranted the holders being considered underwriters
for the purposes of the Act.
An instance of a somewhat more flexible interpretation of the
rule's coverage has arisen where securities within the rule's definition
of restricted securities are included by the issuer in a registration
statement. The SEC considers that unless the registration statement
is effective, the securities are not involved in a public offering and
thus may be sold under the rule.8 7 Moreover, the SEC has allowed
the holder to undertake the concurrent sale of a block of restricted
87 SEC Securities Act Release No. 5306, at 2 illuss. 1(3)-(4) (Sept. 26, 1972). The SEC
indicated that in view of the strong policy favoring registration, use of rule 144 would
not be permitted where the holder was in a position to sell by means of a current registration statement. The Commission declared that in such a circumstance "[t]he contention that Rule 144 should be available to .. .avoid possible Section 11 liability under
the Act and the requirements of Rule 10b-6 under the Securities Act of 1934 ('Exchange
Act') is contrary to those policies and purposes." Id. The SEC had originally indicated
that the rule would be unavailable even if the issuer files a posteffective amendment
to deregister the securities. Technical Operations, Inc. (May 15, 1972), [1972-1973
Transfer Binder] FED. SEC. L. REP. (CCH)
78,806; Physics Int'l Co. (July 6, 1972),
[1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH) 78,890. The Commission later
reversed this position by allowing resale under the rule where the restricted securities
were effectively registered and then deregistered by posteffective amendment, Merchants Nat'l Corp. (Aug. 21, 1974), summarized in [1974] 268 SEC. REG. & L. REP. (BNA)
C-I, and where because the registration statement "due to the lapse of time or material
changes in the affairs of the issuer is not current under the requirements of the Act."
Release No. 5306, at 2 illus. 1(5); see, e.g., General Dev. Corp. (Aug. 23, 1972), summarized in [1972] 168 SEC. REG. & L. REP. (BNA) C-i; General Exploration Co. (July 21,
1972), summarized in [1972] 163 SEC. REG. & L. REP. (BNA) C-i; Electro-Nucleonics,
Inc. (July 20, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
78,891.
However, withdrawal of the registration statement still may not make rule 144 available if the prospectus is current at the time of withdrawal. Cederbaum, Fleischer,
Leiman & Schmults, Problems Under Rule 144, in PUBLIC LAW INSTITUTE, FOURTH
ANNUAL INSTITUTE ON SECURITIES REGULATION 133, 175 (R. Mundheim, A. Fleischer
& J.Schupper eds. 1973) [hereinafter cited as FOURTH ANNUAL INSTITUTE].
The SEC also initially took the position that securities included in a pending but
not yet effective registration statement could not be withdrawn voluntarily and sold
under rule 144. Downe Communications, Inc. (July 6, 1972), [1972-1973 Transfer
Binder] FED. SEC. L. REP. (CCH) 78,893. The Commission later reversed itself, stating that
[t]he underlying policies and purposes of the Act are best served by encouraging registration of securities. The holder of restricted securities should not have
to be concerned that he will be "locked in" if the registration statement does
not become effective.
Release No. 5306, at 2 illus. 1(3); see Tassaway, Inc. (July 20, 1972), [1972-1973 Transfer
Binder] FED. SEC. L. REP. (CCH) 1 78,951.
Rule 144 is also available if the shareholder has a contractual " 'piggy back' " right
to compel registration of the shares or to include his shares in any future registration
statement, Release No. 5306, at 1 illus. I(1), even if the holder has "discussed" registration with the issuer, id. at 2 illus. 1(2).
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securities of the same class, one portion pursuant to an effective reg-

istration statement and the other pursuant to rule

144.88

Employee Stock Plans

One area where the SEC's interpretations as to the availability of
rule 144 have been inconsistent has been with regard to employer
stock distributions to employees pursuant to employee stock bonus or
similar plans. Where such plans have been construed to involve an
offer or sale of securities, the SEC has required them to be registered under the securities acts, 8 9 and resales by employees have not
been permitted under rule 144.90 As for resales of securities received
88 SEC Securities Act Release No. 5306, at 10 (Sept. 26, 1972); Volt Information
Sciences, Inc. (June 22, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
78,863, at 81,889. Under the pre-rule 144 fungibility doctrine this would not have
been the case. See Lipton, Fogelson & Warnken, supra note 3, at 1184. For further
discussion of the fungibility doctrine, see note 156 infra.
89 Various types of plans involving distribution of an issuer's stock to employees
may be required to be registered under section 5 of the Securities Act of 1933, 15
U.S.C. § 77e (1970). Generally, registration of employee stock bonus, stock option, pension or profit sharing plans has been required where such plans "purchase the
employer's own securities and then only to the extent that the investment in the securities of the employer-company is in an amount exceeding the employer's contribution." 3 H. BLOOMENTHAL, supra note 4, § 2.05, at 2-20. For a fuller analysis of the
registration exemption and requirements involving employee stock plans, see Overman,
Registration and Exemption from Registration of Employee Compensation Plans Under
the Federal Securities Laws, 28 VAND. L. REv. 455 (1975). See generally 3 H.
BLOOMENTHAL, supra § 2.05; Freidman, The Securities Act of 1933 and Employee
Compensation Plans, in FOURTH ANNUAL INSTITUTE, supra note 87, at 363-65; Civner,
ESOPs and the Federal Securities Laws, 31 Bus. LAW. 1889, 1890-97 (1976); Mundheim & Henderson, Applicabilityj of the Federal Securities Laws to Pension and
Profit-SharingPlans, 29 LAW & CONTEMP. PRoB. 795 (1964).

91The SEC does not generally allow stock issued to employees under registered
plans to be sold under rule 144. See, e.g., Northrup Stock Option Plans (Jan. 18, 1973),
[1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,230 (affiliates selling stock
acquired upon the exercise of stock options received under a registered plan; compliance with rule 144 not required if "'resales are effected over a national securities
exchange pursuant to an effective registration statement currently maintained in accordance with . . . Section 10(a)(3) of the Securities Act of 1933"); American-Standard; David
A. DeWahl, on behalf of Am. Soc'y of Corporate Secretaries (Oct. 11, 1972), [1972-1973
Transfer Binder] FED. SEC. L. REP. (CCH)
79,071, at 82,314 (rule 144 not available
where securities are registered and a current prospectus can be used; "[t]o permit the
use of rule 144 under such circumstances would be inconsistent with the broad remedial purposes of the Act and with public policy which strongly supports registration");
Digital Information Devices, Inc. (Apr. 12, 1972), [1971-1972 Transfer Binder] FED.
SEC. L. REP. (CCH)
78,747, at 81,556 (nonaffiliates selling stock acquired upon the
exercise of stock options received under a registered plan). See also text accompanying
notes 76-77 supra.

However, in some cases the SEC has permitted the use of rule 144 for resale of
stock received throngh a registered plan under circumstances where the stock cannot be
resold pursuant to the original registration statement. For example, employee stock op-
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through nonregistered plans, 9 1 it was at first thought that such setion plans may be registered under the shorter SEC Form S-8, 17 C.F.R. § 239.166 (1976).
SEC Securities Act Release No. 5767 (Nov. 22, 1976); Overman, supra note 81, at
475-76; see American Standard; David A. DeWahl, on behalf of Am. Soc'y of Corporate
Secretaries (Oct. 11, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,071, at 81,556. SEC Form S-8, undertaking C, requires that if stock is being resold,
"otherwise than [through] a national securities exchange[,] by any person who may be
deemed an underwriter" (e.g., an affiliate of the issuer), id., the original registration
statement must be "upgraded" to include the additional information required in registration statements, SEC Form S-I, items 1, 2, 7-12, 16-17, 20, 17 C.F.R. § 239.11 (1976),
used for public offerings generally. SEC Form S-8, undertaking C(a); see Delta Air Lines,
Inc. (June 9, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH) 78,847, at
81,852. Upgrading is achieved by filing a post-effective amendment containing all information necessary for Form S-1, undertaking C, 17 C.F.R. § 239.11 (1976), and having it
declared effective by the SEC. See Delta Air Lines, Inc., [1972-1973 Transfer Binder]
FED. SEC. L. REP. (CCH) 78,847, at 81,852. Because of the burdens involved in obtaining the up-to-date and detailed information necessary for Form S-1, an affiliate of the issuer may become locked-in even though he does have registered securities. As a result,
the SEC has allowed such persons to use rule 144 despite the effectiveness of the registration statement and the affiliate's failure to upgrade it, as well as the fact that his shares
are not deregistered. See, e.g., Tracor, Inc. (Feb. 19, 1973), [1972-1973 Transfer Binder]
FED. SEC. L. REP. (CCH)
79,276, at 82,797-98 (securities traded over-the-counter);
Hardee's Food Syss. (Nov. 15, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP.
(CCH)
79,136, at 82,463 (same); American Standard; David A. DeWahl, [1972-1973
Transfer Binder] FED. SEC. L. REP. (CCH) 79,071, at 82,463. See also Lipton, Fogelson
& Warnken, supra note 3, at 1185; Note, Resale of Option Stock Acquired under Form
S-8: A Casefor Expanding the Use of Rule 144, 84 YALE L.J. 86, 90-96 (1974).
91Although for some time the SEC had been permitting registration exemptions for
employee stock plans as a matter of statutory construction, see 3 H. BLOOMENTHAL,
supra note 4, § 2.05 at 2-19, in 1970 the securities acts were amended specifically to
exempt such plans tinder specified conditions. Act of Dec. 22, 1970, Pub. L. No. 91-567,
§ 6(a), 84 Stat. 1498 (codified at 15 U.S.C. § 77c(a)(2) (1970)); Act of Dec. 19, 1970, Pub.
L. No. 91-547, § 27, 84 Stat. 1413 (codified at 15 U.S.C. § 77c(a)(2) (1970)). See
generally Overman, supra note 89.
The Securities Act of 1933, as amended, provides a registration exemption for "any
interest or participation in a single or collective trust fund ... which interest or participation is issued in connection vith . . . a stock bonus, pension, or profit-sharing plan
which meets the requirements for qualification under section 401 of" the Internal
Revenue Code of 1954. Securities Act of 1933, § 3(a)(2), 15 U.S.C. § 77c(a)(2) (1970). See
also SEC Securities Act Release No. 5243 (Apr. 12, 1972). Examples of non-registered
stock plans for employees include a "[t]hrift [p]lan"' which could remain unregistered
because of the independence of the trustee and the small amount of shares involved,
E.I. duPont de Nemours & Co. (July 31, 1972), [1972-1973 Transfer Binder] FED. SEC.
L. REP. (CCH)
78,941, at 82,037, and a retirement plan involving shares purchased
entirely with plan contributions by the employer-issuer, Whitfield, Musgrave, Selvy,
Kelly & Eddy (June 22, 1973), [1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,418, at 83,203. For further examples of non-registered employee stock plans where
the stock issued to participants was considered to be restricted, see Aluuo Prods., Inc.
(Oct. 4, 1976), summarized in [1976] 373 SEC. REG, & L. REP. (BNA) C-I; Hurley Electronics, Inc. (July 21, 1976), [Current Volume] FED. SEC. L. REP. (CCH)
80,637, at
86,611; Finnigan Corp. (May 3, 1976), [Current Volume] FED. SEC. L. REP. (CCH)
80,561, at 86,447; Telerent Leasing Corp. (Mar. 1, 1976), [Current Volume] FED. SEC.

1977]

SEC RULE 144: FIRST FIVE YEARS

curities would be restricted for rule 144 purposes in the hands of the
employee only if they were acquired by the stock plan trustee in a
nonpublic transaction directly from the employer-issuer or one of its
affiliates, 92 or if' the plan trustee was himself an affiliate of the
issuer. 9 3 Shortly after the adoption of rule 144, however, the SEC
extended the definition of restricted securities to cover employerissuer securities acquired in the open market and distributed to em94
ployees by an independent plan trustee.
L. REP. (CCH)
80,445, at 86,176; Crowley Maritime Corp. (Feb. 27, 1976), [Current
Volume] FED. SEC. L. REP. (CCH) 80,443, at 86,170.
92 SEC Securities Act Release No. 5243 (Apr. 12, 1972); see Equity Oil Co. (Mar. 29,
1974), summarized in [1974] 247 SEC. REG. & L. REP. (BNA) C-I.
93See, e.g., Alabama Bancorp.; First Nat'l Bank of Birmingham (June 27, 1974),
summarized in [19741 260 SEC. REG. & L. REP. (BNA) C-I; Winkleman Stores, Inc.
(Apr. 13, 1972), [1971-1972 Transfer Binder] FED. SEC. L. REP. (CCH) 78,771; Piper
Indus., Inc. (Mar. 6, 1972), [1971-1972 Transfer Binder] FED. SEC. L. REP. (CCH)
78,728. See also notes 70-71 supra and accompanying text.
94Environmental Sciences Corp. (Dec. 15, 1972); Goodyear Tire & Rubber Co.
(May 24, 1972). The SEC reasoned that even though the securities were obtained
through the open market, they were acquired directly or indirectly from the issuer and
thus were restricted. See Washing, Resales Under Qualified Plons, 9 REV. SEC. REG.
955, 956 (1976). In its interpretations the SEC rationalized this extension by deeming
distribution under employee stock plans to be stock bonuses since no consideration for
the issuance of the securities flowed from employee to employer apart from the former's
services. See, e.g., LTV Corp. (Apr. 11, 1974, Sept. 14, 1973 & Mar. 27, 1973), sum,iarized in [1974] 276 SEC. REG. & L. REP. (BNA) C-5 (all employer-issuer contributions invested in company stock purchased on the open market); E.I. duPont de
Nemours & Co. (July 31, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP.
78,941, at 82,037 (plan provided that employee contributions be invested in U.S. Savings Bonds and employer contributions in company stock). The SEC may have been
influenced, however, by the existence of provisions in the particular plans themselves
which mandated that company stock be purchased and thereby rendered the trustee's
purchases nondiscretionary. Monsanto Co. (Sept. 27, 1974), summarized in [1974] 272
SEC. REG. & L. REP. (BNA) C-1 ("employer contribution investment fund . . .
consist[ing] entirely of' [employer-issuer] stock purchased by the trustee solely with
employer contributions automatically upon participation in the [pilan"); see, e.g., Senco
Prods., Inc. (Sept. 27, 1976), [Current Volume] FED. SEC. L. REP. (CCH)
88,775, at
87,008 ("[p]articipants in the [p]lan . . . not permitted to make any contributions");
Kennecott Copper Corp. (Oct. 18, 1973), summarized in [1973] 225 SEC. REG. & L. REP.
(BNA) C-3 (all employer-issuer contributions invested in company stock purchased on
the open market); Whitfield, Musgrave, Selvy, Kelly & Eddy (June 22, 1973), [1973
Transfer Binder] FED. SEC. L. REP. (CCH)
79,418, at 83,203 (employer-issuer made
cash payments to trustee who in turn purchased company stock). Washing, supra at 956,
argues that if the trustee is truly independent, then the issuer should not be considered
the source of the securities. He also points out that this interpretation requires employers
to take on the administrative "burden of ... policing rule 144 sales by hundreds . . . of

participants," id. at 956-57; see text accompanying notes 337-41 infra, by effectively
cancelling part of the broad registration exemption conferred by section 3(a)(2) of the
Securities Act of 1933, 15 U.S.C. § 77(a)(2) (1970), on interests and participations issued
in connection with stock plans. Washing, supra at 956-57.
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This view prevailed until the SEC's recent reversal. 95 The
Commission now deems securities acquired by an independent
trustee, 96 whether from the employer-issuer directly or in the open
market, unrestricted in the hands of a nonaffiliate employee, provided that the percentage of plan securities is not significant in relation to the number of outstanding shares. 9 7 Similarly, securities purchased in the open market by an affiliate trustee not pursuant to its
own discretion but pursuant to the terms of the plan and the individual decisions of participants are unrestricted. 98 The Commission's
reversal reflects the arguments of employers with stock plans who
claimed that the number of plan shares which each employee could
sell is small, that the consequent market impact of such sales would
be limited, and that in many cases, the cost of a rule 144 sale to an
employee would be disproportionately high in relation to the amount
received from the sale. 9 9
95 SEC Securities Act Release No. 5750, [Current Volume] FED. SEC. L. REP.
(CCH) 80,766, at 86,984 (Oct. 8, 1976); Eastman Kodak Co. Sav. & Inv. Plan (Feb. 23,
1976). For further discussion of this ruling, see Washing, supra note 94, at 958-59. See
also American Express Co. (Sept. 29, 1976), summarized in [1976] 371 SEC. REG. & L.
REP. (BNA) C-2; General Pub. Utils. Corp. (June 28, 1976), [Current Volume] FED. SEC.
L. REP. (CCH) 80,647, at 86,643-44. Only a few weeks before its reversal the SEC had
declared that any securities acquired by an independent trustee "from whatever source"
were restricted in the hands of employees. Shell Oil Co. (Sept. 6, 1976), [Current
Volume] FED. SEC. L. REP, (CCH)

80,739, at 86,933.

96 A trustee's independence should be in terms of its relationship with the employer
and its investment decisions to purchase the employer's securities. For factors considered by the SEC to be relevant in determining a party's independence, see SEC
Exchange Act Release No. 10,539, [1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,600, at 83,574 (Dec. 6, 1973).
97 SEC Securities Act Release No. 5750, [Current Volume] FED. SEC. L. REP.
(CCH) 80,766, at 86,984 (Oct. 8, 1976). It seems that the market impact of employees'
future sales, as determined by the percentage of plan securities in relation to the
number of outstanding shares, has become the main factor in characterizing plan securities as restricted. If the percentage is small, the securities distributed under the plan
are not restricted. See, e.g., American Tel. & Tel. Co. (Nov. 8, 1976), [Current Binder]
FED. SEC. L. REP. (CCH)
80,870, at 87,293 (annual resales by stock plan participants
estimated at less than 22% of the average weekly trading volume). On the other hand, if
the percentage is substantial, compliance with rule 144 is required. Lionel D. Edie &
Co. (Dec. 27, 1976), summarized in [1977] 384 SEC. REG. & L. REP. (BNA) C-3 (plan
involved all subsidiary shares owned by the company); Dynamics Research Corp. (Dec.
9, 1976), summarized in [1976] 383 SEC. REG. & L. REP. (BNA) C-I; Texas E. Employee
Stock Ownership Plan (Nov. 29, 1976), summarized in [1976] 381 SEC. REG. & L. REP.
(BNA) C-1.
98 See New Eng. Merchants Nat'l Bank (Apr. 12, 1976), [1975-1976 Transfer Binder]
FED. SEC. L. REP. (CCH) 80,471, at 86,229. In addition, the trustee has to act solely in
a fiduciary capacity, have no beneficial interest in the plan, and only have discretion
with respect to the timing of purchases and to emergency financial matters. Id.
99 SEC Securities Act Release No. 5750, [Current Volume] FED. SEC. L. REP.
(CCH) 80,766, at 86,983 (Oct. 8, 1976); see American Tel. & Tel. Co. (Nov. 8, 1976),
[Current Volume] FED. SEC. L. REP. (CCH) 80,870, at 87,293.
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Unfortunately, the inescapable conclusion is that the SEC's position with respect to the applicability of rule 144 to resales of employee stock plan securities remains uncertain and largely dependent
on the facts of each case. Clear, identifiable guidelines are still sorely
needed in this area. 100
Exempt Tratisfers aid Exchanges
In addition to a registered public offering or a private transaction, securities may be acquired in a transfer or an exchange exempt
from registration under the Act. In the case of an exempt transfer,
the status of the securities so acquired will depend on whether the
transfer was public or private. Subject to certain exceptions, 10 1 if the
transfer is private, the securities are restricted and therefore, eligible
for resale under rule 144. 102 If the original transfer is a form of public
1)0See Washing, supra note 94, at 959, where the author suggests that
[s]uch guidelines might reasonably include: the acquisition hy the plan of employer securities by an independent trustee in the open market; vesting requirements that assure a two-year holding period for employer securities prior

ld.

to a distribution to a participant; limitations on the amount of secu rities that can
be resold consistent with the amount limitations of rule 144; and satisftaction of
the current public information requirements of rule 144.

101 For example, SEC Rule 237, 17 C.F.R. § 230.237 (1976), permits the negotiated
sales of small amounts of securities of a domestic "issuer [who] has been actively engaged in business as a going concern [for] at least . . . 5 years," id. § 230.23 7 (a)(2), but
only where the seller has beneficially owned the securities for at least five years. Id.
§ 230.237(a)(1)-(3); accord, SEC Securities Act Release No. 5224, at 1 (Jan. 19, 1972).
The securities so acquired are considered unrestricted so far as the purchaser is concerned and may be resold immediately. Otterbourg, Steindler, Housten & Rosen (Apr.
14, 1972), [1971-1972 Transfer Binder] FED. SEC. L. REP. (CCH) 1 78,754, at 81,582.
102 Non-public offerings include the following: (1) private placements under section
4(2) of' the Act, SEC Securities Act Release No. 5223, at 4 (Jan. 11, 1972); (2) stock
dividends issued with respect to restricted securities, Teleflex Inc. (May 31, 1972),
[1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
78,826, at 81,814; (3) stock
distributed in a non-registered spin-off, Viacom Int'l, Inc. (Nov. 19, 1973), summarized
in [1973] 229 SEC. REG. & L. REP. (BNA) C-2; First Midwest Corp. (Jan. 2, 1973), [19721973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,181, at 82,593; and (4) certain arrangements under the Bankruptcy Act, Sequential Information Syss., Inc. (Sept. 28,
1973), summarized in [1973] 222 SEC. REG. & L. REP. (BNA) C-2. But see Decicom
Syss., Inc. (Mar. 2, 1973), [1973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,318, at
82,952, discussed at note 103 infra. See also Bullion Lode Mining Co., (June 22, 1972),
[1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH) 78,869, at 81,895, where securities originally issued in a public offering, then re-acquired by the issuer and privately placed, were considered restricted. This also illustrates how the old chain of
transactions can be broken and a new chain begun each time the issuer or one of its
affiliates acquires the securities.
It is not clear whether rule 144 applies to securities sold in purported private
placements that do not comply with the private offering exemption. "'Innocent
purchasers' " may he permitted, however, to resell such securities in accordance with
some of the rule's conditions though not pursuant to the rule itself. Fluid Power Pump
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offering, the securities may not be resold under the rule.103
In the case of securities issued in an exchange exempted from
registration Under the Act, 10 4 the SEC has adopted a "flow-through"
approach whereby securities received in the exchange will have the
same status for rule 144 purposes as did the securities tendered.
Thus, securities received in exchange for restricted securities are
deemed restricted irrespective of the public nature of the exchange
offering; 10 5 similarly, securities received in exchange for securities
06
which are not restricted are themselves not restricted.'
Co. (Dec. 16, 1976), [Current Volnme] FED. SEC. L. REP. (CCH)

80,875. For further

discussion see D. GOLDWASSER, snpra note 3, § 4.07.2, at 116-17 & n.67; Miller &
Seltzer, The SEC's New Rule 144, 27 Bus. LAw. 1047, 1050 (1972).
103 Securities acquired in an intrastate offering, exempted from registration under
section 3(a)(11) of the Securities Act of 1933, 15 U.S.C. § 77c(a)(11) (1970), cannot be
resold under rule 144. John F. Davis (Jan. 18, 1973), [1972-1973 Transfer Binder] FED.
SEC. L. REP. (CCH)
79,940. A plan of arrangement pursuant to Chapter XI of the
Bankruptcy Act, under which creditors received 20% cash or a specified amount of the
issuer's stock in satisfaction of their claims, has been deemed a public offering rendering rule 144 unavailable for resales by the creditors. Decicom Syss., Inc. (Mar. 2, 1973),
[1973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,318, at 82,952-53.
104 The

principle provisions

exempting exchanges from

registration

are section

3(a)(9) which exempts the issuance of securities in exchange for securities of the issuer
held exclusively by its existing shareholders without solicitation or commission or other
payment, Securities Act of 1933, § 3(a)(9), 15 U.S.C. § 77c(a)(9) (1970), and section
3(a)(10) which exempts the issuance of securities where the terms of the transaction are
approved after a full fairness hearing by a court or government agency. Id. § 3(a)(10), 15
U.S.C. § 77c(a)(10) (1970). For an analysis of section 3(a)(10), see Mann, The Section
3(a)(10) Exemption: Recent Interpretations, 22 U.C.L.A. L. REV. 1259-61 (1975).
"5 For transactions exempted under section 3(a)(9) of the Act, see, e.g., Canrad Precision Indus., Inc. (Sept. 27, 1973), snininarized in [1973] 223 SEC. REG. & L. REP.
(BNA) C-1; Wright Air Lines, Inc. (Sept. 24, 1973), sonmarized in [1973] 221 SEC. REG.
& L. REP. (BNA) C-2. See also Appelbaum, supra note 55, at 83 n.26; Cederbaum,
Fleischer, Leiman & Schmults, supra note 87, at 176-79. For transactions exempted
under section 3(a)(10) of the Act, see, e.g., Dean Witter Organization, Inc. (Nov. 10,
1976), smnnarized in [1976] 377 SEC. REG. & L. REP. (BNA) C-1; Tvmshare, Inc. (May
28, 1976), [1975-1976 Transfer Binder] FED. SEC. L. REP. (CCH) 80,569, at 86,464-65;
Kasper Instruments, Inc. (Feb. 26, 1976), [1975-1976 Transfer Binder] FED. SEC. L. REP.
(CCH) 80,431, at 86,137.
106For transactions exempted under section 3(a)(10) of the Act, see, e.g., American
Commonwealth Financial Corp. (Jan. 4, 1974), [1973-1974 Transfer Binder] FED. SEC.
L. REP. (CCH)
79,659, at 83,781-82, where affiliates of creating companies who became nonaffiliates of the new company created pursuant to an administratively approved reorganization exempted from registration under section 3(a)(10) were nevertheless allowed to resell on compliance with rule 144's conditions, other than the holding
period and the filing of the notice of sale. For a discussion of the analogous procedure
under rule 145, see text accompanying notes 403-05 infra. Similar restrictions are also
placed on resales by creditor affiliates receiving securities in an exempt exchange pursuant to an arrangement under Chapters X and XI of the Bankruptcy Act. See, e.g.,
Cavanagh Communities Corp. (July 21, 1976), summarized in [1976] 364 SEC. REG. & L.
REP. (BNA) C-2; Petrominerals Corp. (Nov. 17, 1975), summarized in [1975] 329 SEC.
REG. & L. REP. (BNA) C-I.
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Rule 240
In 1975, the SEC adopted rule 240,107 and at the same time,
amended the rule 144 definition of " 'restricted securities' " to include securities which were acquired in a "transaction or chain of
transactions not involving any public offering," and either acquired
from the issuer, or originally issued "in a transaction in reliance on
Rule 240."108 Rule 240 exempts from registration certain limited of.fers and sales of' small dollar amounts of securities by an issuer that
before and after the transaction has less than 100 beneficial
owners.109 The rule exempts offers and sales involved in the raising
of capital by small businesses where, because of the small size and
limited character of' the offering, the public benefits of registration
are considered remote.110 The SEC's goal was to encourage the
financing of small businesses through offerings pursuant to rule 240
by allowing such issuers to offer securities which could be resold
under rule 144. Had securities received pursuant to a rule 240 offering not been labelled restricted, they may not have been eligible for
resale under rule 144 since a public offering, albeit limited, is usually
involved."'
III.

PUBLIC INFORMATION

The use of rule 144 is conditioned on the requirement that
-[t]here . .. be available adequate current public information with
respect to the issuer of the securities.'' 1 1 2 This requirement was intended "to inhibit the creation of public markets in securities" for
107 SEC Rule 240, 17 C.F.R. § 230.240 (1976); see SEC Securities Act Release No.
5560, at 1 (Jan. 24, 1975). For an analysis of rule 240, see Carney, Exemptions From
Securities Registration for Small Issuers: Shifting From Full Disclosure-PartIII: The
Small Offering Exemption and Rule 240, 11 LAND & WATER L. REV. 483 (1976);
Kessler, Private Placement Rules 146 and 240-Safe Harbor?, 44 FORDHAM L. REV. 37,
68-0 (1975).
l"S SEC Rule 144(a)(3), 17 C.F.R. § 230.144(a)(3) (1976); see, e.g., Hamelly Indus.
(Nov. 29, 1976), [Current Volume] FED. SEC. L. REP. (CCH) 80,861; John J. Hentshell,
(May 14, 1975), summarized in [1975] 304 SEC. REG. & L. REP. (BNA) C-2.
109 SEC Rule 240, 17 C.F.R. § 230.240 (1976).
110 SEC Securities Act Release No. 5560, at 2 (Jan. 24, 1975). The rule was adopted

pursuant to section 3(b) of the Securities Act of 1933, 15 U.S.C. § 77c(b) (19701), which
permits the SEC to exempt from registration, h the adoption of' rules, aIN of an enumnerated class of securities
if it finds that the enforcement of this [title] with respect to such securities is
not necessary in the public interest and for the protection of investors by reason
of the small amount involved or the limited character of the public offering.
Ild.
Ill See Kessler, supra note 1(7, at 70-72.
112 SEC Rule 144(c), 17 C.F.R. § 230.144(c) (1976).
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which such information was not available and to reinforce the disclosure philosophy underlying the Act in trading transactions as well as
3
in distributions.1
A. Adequate Public Information
The criteria for determining the adequacy of information Linder
rule 144 are integrated with the reporting requirements of the Securities Exchange Act of 1934 (the 1934 Act). 114 Thus, the rule's
SEC Securities Act Release No. 5223, at 3 (Jan. 11, 1972).
Securities Exchange Act of 1934, 15 U.S.C. §§ 78a-78hh-I (1970) (original version at ch. 404, §§ 1-34, 48 Stat. 881). It has been argued that the rule should be linked
to the more comprehensive disclosure system under the Securities Act of 1933 because
the economic effects of a rule 144 resale are similar to those of a public offering. Resale
under Rule 144, supra note 3, at 1582 n.54. In particular, it is pointed out, reports under
the 1934 Act are prepared "by the reporting company alone, without the benefit of the
multiple-party, adversary investigation of the company characteristic of a 1933 Act registration." Id. at 1583.
The Securities Act of 1933 expressly imposes on all those concerned in the preparation of a registration statelment-signatories, directors, experts who certify any part of
the statement, underwriters-a duty to exercise due diligence in making full disclosure
of all material facts concerning the public offering in the registration statement. Securities Act of 1933, § 11(a)-(b), 15 U.S.C. § 77k(a)-(b) (1970). In recent years, the scope
of this duty has been more broadly interpreted by the courts especially in the case of participating professionals such as underwriters, accountants and attorneys. See, e.g., Feit v.
Leasco Data Processing Equip. Corp., 332 F. Supp. 544, 575-76 (E.D.N.Y. 1971)
(lawyer-director who was intimately involved in the registration process under duty to
make independent investigation as extensive as insiders); id. at 581-83 (underwriters
must exercise a high degree of care in investigating and independently verifying company representations); Escott v. BarChris Constr. Corp., 283 F. Supp. 643, 686-90
(S.D.N.Y. 1968) (lawyer-director who participated directly in preparation of registration
statement under duty to make reasonable independent investigation of the truth of all
statements in the unexpertised portion of the document); id. at 696 ("reasonable investigation" by underwriters, as used in section ll(b)(3)(B)(i) of the Securities Act of 1933,
means "more . . . than the mere accurate reporting in the prospectus of 'date [sic] presented' to them by the company"). See generally Karmel, Attorneys' Securities Laws
Liabilities, 27 Bus. LAW. 1153 (1972); Kurland, Accountant's Legal Liability
-Ultrarnares to BarChris, 25 Bus. LAW. 155, 161-68 (1969); Small, An Attorney's Responsibilities Under Federal and State Securities Laws: Private Counselor or Public
Servant., 61 CALIF. L. REV. 1189, 1207-28 (1973); Somner, The Emerging Responsibilities of the Securities Lawyer, reproduced in R. JENNINGS & H. MARSH,
SECURITIES REGULATION: CASES AND MATERIALS 245, 251-56 (3d ed. Supp. 1974). For
an extensive discussion of the duties and liabilities of professionals in the preparation of
registration statements, see Symposium, "The BarChris Case: Prospectus Liability," 24
Bus. LAW. 523(1969).
In addition, the SEC has substantially increased the exercise of its power to discipline accountants and attorneys who practice before it on the basis of their failure to
carry out the obligations imposed upon them by section 11 of the Securities Act of 1933,
through Rule 2(e) of the Rules of Practice, 17 C.F.R. § 201.2(e) (1976). See, e.g., Touche
Ross & Co., [Current Volume] FED. SEC. L. REP. (CCH) 80,720 (Sept. 2, 1976) (accountants); Seidman & Seidman, 5 FED. SEC. L. REP. (CCH) 72,218 (Sept. 1, 1976)
(same); Jerry A. McFarland, 5 FED. SEC. L. REP. (CCH)
72,183 (1974) (same); Paul
113

114
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information condition is deemed to be satisfied if the issuer is a "reporting" issuer under section 13(a) 1 15 or section 15(d)," 6 and it has
fulfilled the reporting requirements of those provisions for at least 90
days prior to the sale. 1 17 In the case of issuers not required to report under the 1934 Act, rule 144 requires the availability of most of
Gerstner, [1973-1974 Transfer Binder] FED. SEC. L. REP. (CCH) 79,610 (1973) (attorney); Murray A. Kivitz, [1970-1971 Transfer Binder] FED. SEC. L. REP. (CCH) 78,144
(1971) (same), rev'd, Kivitz v. SEC, 475 F.2d 956 (D.C. Cir. 1973). The resulting expansion in liability of professionals for mistakes and omissions in registration statements
helps to ensure a more thorough investigation of the issuer before registration and as a
result, greater accuracy for the document eventually filed.
,
115 Securities Exchange Act of 1934, § 13(a) 15 U.S.C. § 781n(a) (1970). This provision requires issuers registered under section 12 of the 1934 Act to file annual, quarterly
and current reports with the SEC. Those required to report under section 12 are the
following:
(1) Issuers which have a class of securities registered on a national securities exchange. Securities Exchange Act of 1934, § 12(b), 15 U.S.C. § 781(b) (1970). Securities
which have unlisted trading privileges on such exchanges are also deemed to be registered but are exempted from the reporting requirements. Id. § 12(f), 15 U.S.C. § 781(f);
SEC Rule 12f-4(a), 17 C.F.R. § 240.12f-4(a) (1976);
(2) Issuers which are required to register a class of equity securities under the 1934
Act. Securities Exchange Act of 1934, § 12(g), 15 U.S.C. § 781(g) (1970). Except for
registered investment companies, insurance companies and several minor exceptions,
all issuers with over $1,000,000 in total assets and 500 or more holders of record of a
class of equity securities at a fiscal-year end are required to register under the 1934 Act.
Id. § 12(g)(1)-(2), 15 U.S.C. § 7 81(g)(1)-(2);
(3) Issuers which are deemed to be registered tinder the 1934 Act as a result of a
succession, merger, consolidation, exchange of securities, or acquisition of assets. SEC
Rule 12g-3, 17 C.F.R. § 240.1 2 g-3 (1976); and
(4) Issuers which voluntarily register a class of securities under the 1934 Act. Securities Exchange Act of 1934, § 12(g)(1), 15 U.S.C. § 781(g)(1) (1970).
uS Securities Exchange Act of 1934, § 15(d), 15 U.S.C. § 78o(d) (1970). This provision requires issuers which have filed a registration statement under section 6(a) of the
Securities Act of 1933, 15 U.S.C. § 77f(a) (1970), that has become effective, to file annual, quarterly, and current reports with the SEC until the beginning of any subsequent
fiscal year in which it has fewer than 300 stockholders of record. See Form S-1, undertaking A, 17 C.F.R. § 239.11 (1976). Such companies are likewise labelled reporting
issuers.
17 SEC Rule 144(c)(1), 17 C.F.R. § 2 3 0.144(c)(1) (1976). Special provision was made
in the rule for nonreporting insurance companies, which may satisfy the adequacy requirement by filing the reports required by their states of domicile. See SEC Rule
144(c)(2), 17 C.F.R. § 230.144(c)(2) (1976), which accepts compliance with section
12(g)(2)(G)(i) of the 1934 Act, 15 U.S.C. § 781(g)(2)(G)(i) (1970), as being sufficient. That
provision of the 1934 Act requires, inter alia, as a condition for exemption from section
12 registration, that the insurance company file an annual statement with the commissioner of insurance of its state of domicile in the form prescribed by the National Association of Insurance Commissioners. The information required under section
12(g)(2)(G)(i) has two inadequacies for rule 144 purposes. D. GOLDWASSER, supra note
3, § 6.05, at 181. "Much of the financial data prepared by insurance companies for state
regulatory purposes is ill-suited for investors" in making invstment decisions; and
state agencies do not as a rule require the inclusion of information regarding trading in
the securities of the reporting issuer. Id.
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the information that a broker must have in his files before he sub1 18
mits bids with respect to a security.
With different requirements for reporting and nonreporting issuers, the status of an issuer becomes critical for the seller. Several
questions have arisen as to when an issuer becomes a reporting issuer
and when he loses such status. The SEC has considered initial registration under the 1933 Act or the 1934 Act before the elapse of 90
days to be inadequate for reporting status. 119 Similarly inadequate is
voluntary compliance with section 13(a) or section 15(d) by an issuer
20
who is no longer required to report.1
118Specifically, SEC Rule 144(c)(2), 17 C.F.R. § 230.144(c)(2) (1976), requires that
the information specified in clauses (i) to (xiv) and clause (xvi) of the Rule 15c2-11(a)(4), 17
C.F.R. § 240.15c2-11(a)(4) (1976), be made available. These clauses require routine information about the issuer's name, domicile, state of incorporation, and transfer agent,
id. § 240.15c2-11(a)(4)(i)-(iii), (vii); the type of securities being sold, id. § 240.15c 2 11(a)(4)(iv)-(v); the type of business the issuer is engaged in and a description of its
facilities, id. § 240.15c2-11(a)(4)(viii)-(x); the names of its chief executive officer and
directors, id. § 240.15c2-11(a)(4)(xi); "the number of shares or total amount of the securities outstanding as of the end of the issuer's most recent fiscal year," id.
§ 240.15c2-11(a)(4)(vi); "the issuer's most recent balance sheet and profit and loss and
retained earnings statements," id. § 240.15c2-11(a)(4)(xii); "similar financial information
for such part of the 2 preceding fiscal years," id. § 240.15c2-11(a)(4)(xiii); "whether the
broker or dealer or any associated person is affiliated, directly or indirectly with the
issuer," id. § 240.15c2-11(a)(4)(xiv); and whether the broker's quotation is made on behalf of the issuer, or any director, officer or 10 percent shareholder of the issuer, and, if
so, the name of such person, and the basis for any exemption for any sales of such
securities on behalf of such persons, id. § 240.15c2-11(a)(4)(xvi).
It has been pointed out that it may not be possible to make item xiv publicly available, and item xvi seems irrelevant for rule 144 purposes. Rissman, Rule 144: Manner of
Sale and Availability of Public Information, 67 Nw. U.L. REv. 124, 134 n.48 (Supp.
1972).
Furthermore, this provision in rule 144 has been criticized on the basis that nonreporting companies are required to make available less information than reporting
companies, yet the public need for information Would require the converse to be true.
Resale under Rule 144, supra note 3, at 1583. See also THE WHEAT REPORT, supra note
8, at 206-10; Comment, The Effects of SEC Rule 15c2-11 on the Sale of Spin-Off
Securities, 19 U.C.L.A. L. REV. 487, 506-09 (1972).
119 SEC Securities Act Release No. 5306, at 5 illus. VI(A)(6)-(7) (Sept. 26, 1972).
Specifically, this means that if an issuer has not filed a registration statement under the
Act or has filed one but has not had it declared effective by the SEC, it still has nonreporting status for rule 144 purposes. Princeton Applied Research Corp. (Nov. 4, 1974),
[1974-1975 Transfer Binder] FED. SEC. L. REP. (CCH) 1 80,051, at 84,897. Once the
registration statement has been declared effective, the issuer becomes a reporting issuer
for rule 144 purposes. However, the rule by its terms requires a holder of restricted
securities wishing to sell his stock to wait until the 91st day after the issuer meets the
filing requirements of § 15(d) of the 1934 Act, 15 U.S.C. § 78o(d) (1970). See Wilkie,
Farr & Gallagher (Apr. 12, 1972), [1971-1972 Transfer Binder] FED. SEC. L. REP. (CCH)
1 78,740, at 81,545.
120 See Louisiana Gen. Servs., Inc. (June 3, 1974), [1973-1974 Transfer Binder] FED.
SEC. L. REP. (CCH) 79,825, at 84,230; Housing Syss., Inc. (July 31, 1972), [1972-1973
Transfer Binder] FED. SEC. L. REP. (CCH) 78,943, at 82,041.
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B. Current Information
The requirement that information about the issuer be not only
adequate, but also current, has created additional problems for the rule
144 seller. Reporting issuers meet the currency requirements by being
12 1
subject to the reporting requirements for at least 90 days prior to sale
and by having filed all reports required to be filed during the twelve
months preceding the sale.' 2 2 What appears to be a straightforward
approach, however, is complicated by the fact that different types of
issuers are required to file different reports within different time
periods,' 1 23 and many special reports are required for different oneAn issuer whose duty to file reports under section 15(d) of the Securities Exchange
Act of 1934, 15 U.S.C. § 78o(d) (1970), has been suspended because the number of its
shareholders of record has fallen below 300, may continue to be a reporting company
by voluntarily registering its securities under section 12(g) of the 1934 Act, 15 U.S.C.
§ 781(g) (1970). This method of retaining reporting status voluntarily was at first recognized as being sufficient for rule 144 purposes. See, e.g., Mid-Central Properties, Ltd.
(May 2, 1973), [1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,399, at 83,157;
Datascope Corp. (Oct. 26, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,118, at 82,419. The SEC then reversed this interpretation. Louisiana Gen. Servs.,
Inc. (June 3, 1974), [1973-1974 Transfer Binder] FED. SEC. L. REP. (CCH) 79,825, at
84,897 (purposes of rule 144 best achieved if reports filed are required to be filed; "[o]nly in such instances is it clear that the issuer is under an affirmative obligation to report
and that such reports are subject to all remedies available under the Exchange Act").
However, it is difficult to reconcile this new position with the SEC's avowed aim of encouraging voluntary registration by nonreporting issuers. See notes 142 & 145 infra.
121SEC Rule 14 4(c)(1), 17 C.F.R. § 230.144(c)(1) (1976). The 90-day rule applies
equally to issuers which become reporting companies by virtue of § 15(d) or § 12(g) of
the Securities Exchange Act of 1934. SEC Securities Act Release No. 5306, at 4 illus.
VI(A)(1) (Sept. 26, 1972); Mid-Central Properties, Ltd. (May 2, 1973), [1973 Transfer
Binder] FED. SEC. L. REP. (CCH) 79,399, at 83,157; Wilkie, Farr & Gallagher (Apr. 12,
1972), [1971-1972 Transfer Binder] FED. SEC. L. REP. (CCH) 78,740, at 81,545. The
90-day reporting period begins to run when the issuer's 1934 Act registration becomes
effective. DuFour, Levy, Marx, Lucas & Osborne (June 3, 1974), [1973-1974 Transfer
Binder] FED. SEC. L. REP. (CCH) 79,826, at 84,231. See also Bialkin, Rule 144 Amendments, 7 REV. SEC. REG. 939, 940-41 (1974); note 119 supra.
122 The words "required to be filed" in SEC Rule 144(c)(1), 17 C.F.R. § 230.144(c)(1)
(1976), do not mean that an issuer must file reports before they are ordinarily due. Morrison, Foerster, Holloway, Clinton & Clark (Apr. 20, 1972), [1971-1972 Transfer Binder]
FED. SEC. L. REP. 78,779. Moreover, if a report is filed late but before the rule 144
transaction, the issuer is deemed to be current. SEC Securities Act Release No. 5306,
at 5 illus. VI(A)(4) (Sept. 26, 1972). If the issuer has had reporting status for less than 12
months, the information requirement is deemed satisfied if it has filed all reports required to be filed for that shorter period. SEC Rule 144(c)(1), 17 C.F.R. § 230.144(c)(1)
(1976).
123 Certain utilities must file reports on SEC Form 12-K, 17 C.F.R. § 249.312 (1976),
within 120 days of fiscal year end. SEC Form 12-K, general instruction A, SEC Securities Exchange Act Release No. 7553 (Mar. 12, 1965). Registered investment companies are required to file SEC Form N-1R, 17 C.F.R. § 249.330 (1976), 120 days after the
end of the fiscal year. SEC Form N-1R, general instruction A, SEC Investment Company Act Release No. 4151 (Jan. 25, 1965). Certain foreign issuers must file SEC Form
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time occasions.' 2 4 Thus, no outsider to the issuer can possibly determine from the SEC's files what reports are required to be filed and
whether all such reports have been filed. Nevertheless, the need for
current information to be available to the potential buyer was thought
to outweigh the hardship caused to the seller in requiring him to be
125
reasonably certain that the issuer is up to date in its reports.
To assist the seller, the SEC allows him to rely upon the reporting issuer's most recent statement that it has complied with the reporting requirements, "unless he knows or has reasons to believe"
otherwise.12 6 The seller, however, faces a number of problems in relying upon such statements. First, the meaning of compliance on the
part of the reporting issuer is unclear. In other words, to what extent
may an issuer deviate from the requirements as to the content of and

manner of filing reports before it is declared to be in breach of its
reporting obligations for rule 144 purposes? Since the ultimate aim is
to make adequate information available to the potential buyer, slight
deficiencies in an issuer's reports should not render the rule unavailable. Thus, the SEC takes the view that as long as an issuer's filed
reports are not materially deficient or misleading, it will be deemed
to have complied for purposes of the rule. 12 7 However, if a report20-K within six months of year end. 17 C.F.R. § 249.320 (1976). Registered public utility
holding companies must file SEC Form U5S on or before May first of each year. Id.
§§ 249.450, 2 5 0.1(c), 295.5s.
I" See, e.g., 17 C.F.R. §§ 240.13a-10(a), 240.15d-10(a) (1976) (change in issuer's fiscal closing date must be reported on an interim report within 120 days after the close of
the interim period or the date of determination to change, whichever is later); id.
§§ 240.13a-17, 240.15d-17 (5% change in the amount of outstanding securities or any
change in corporate name by an issuer having a class of securities quoted on NASDAQ
must be reported on SEC Form 10-C within 10 days of the change).
125 See SEC Securities Act Release No. 5223, at 5, 7 (Jan. 11, 1972).
126 SEC Rule 144(c)(1), 17 C.F.R. § 230.144(c)(1) (1976). Such statements may be in
two forms. First, reporting issuers are required to add a legend to their annual and
quarterly reports indicating whether they have filed all required reports in the preceding 12 months and have been subject to the reporting requirements for the past 90 days.
The legend which appears on the facing sheet of the reports is in the form of a check
mark in answer to whether the issuer has complied with the reporting requirements for
rule 144 purposes. See SEC Securities Act Release No. 5717, [Current Volume] FED.
SEC. L. REP. (CCH) 80,601, at 86,511-3 (June 8, 1976); SEC Securities Act Release No.
5452, at 7-8 (Feb. 1, 1974); SEC Securities Act Release No. 5307, at 3-4 (Sept. 26,
1972). Second, the issuer may give upon request a written statement that it has complied with the reporting requirements. Note that the rule imposes no obligation on the
issuer to furnish such a statement upon the seller's request. SEC Rule 144(c)(1), 17
C.F.R. § 230.144(c)(1) (1976).
127 See Revenue Properties Co. (Feb. 26, 1973), [1972-1973 Transfer Binder] FED.
SEC. L. REP. (CCH) 79,235, at 82,712. Compliance with a court order as to the form of
a specific report required is sufficient, though not in strict conformity with the 1934
Act's requirements. The SEC expressly declared that "substantial compliance" is suffi-
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ing issuer is delinquent in filing its reports, rule 144 is not available for
the sale of its securities. 128 This is so despite the availability of the
information that would be deemed adequate and current if the issuer
129
were a nonreporting company.

Although the SEC attempted to integrate rule 144 with the reporting requirements of the 1934 Act, the integration was by no
means complete. For instance, the rule permits a seller to rely upon
the issuer's statement-of-compliance legend on its annual or quarterly
report. 130 However, those legends relate to the 12-month period preceding the report, while rule 144 requires compliance by the issuer
for "at least 90 days immediately preceding the sale of the
securities.' 13 ' This "time gap" creates problems for the seller as a
result of the SEC's position that the rule is to be "strictly
construed."' 132 Thus, the seller should in most cases undertake the
cient for rule 144 purposes. Id. Similarly, compliance was found where there were
slight deficiencies in previously filed reports which required prompt amendment, Electronic Transistors Corp. (July 31, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP.
(CCH) 78,942, at 82,041, where there was an annual report containing an accountant's
certificate with a disclaimer of opinion regarding the financial statements, Dynarad, Inc.
78,917, at
(July 20, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
81,972; Digital Information Devices, Inc. (Apr. 12, 1972), [1971-1972 Transfer Binder]
78,747, at 81,556, and where an accountant's letter
FED. SEC. L. REP. (CCH)
on differences in accounting principles between the issuer and its former accountants
had not been filed, as required, First United Financial Corp. (Dec. 23, 1974), [1974-1975
Transfer Binder] FED. SEC. L. REP. (CCH) 80,080.
128 See National Student Marketing Corp. (Oct. 25, 1972), sunmoarized in [1972] 177
SEC. REG. & L. REP. (BNA) C-1. The issuer, National Student Marketing (NSIM) was
under court order to file substantially revised reports for the period 1968 to 1970 and to
revise its financial statements through October, 1972. NSM had also failed to file a
quarterly report in the 90 days prior to the proposed date of the holder's sale. The SEC
ruled that even if NSM's reports were current for the 90 days preceding the proposed
sale, the fact that the company's reports were otherwise deficient rendered the rule
unavailable. Id.
Similarly, sales cannot be made during a period after a report is due and before it
has been filed, even if an extension for filing has been granted. Project 7, Inc. (Aug. 20,
1973), [1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,506, at 83,397; Tidal
Marine Int'l Corp. (July 17, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP.
(CCH) 78,889, at 81,922.
129 SEC Securities Act Release No. 5306, at 5 illus. VI(A)(5) (Sept. 26, 1972).
i30 SEC Rule 144(c)(1), 17 C.F.R. § 230.144(c)(1) (1976); see note 126 supra.
131 SEC Rule 14 4(c)(1), 17 C.F.R. § 230.144(c)(1) (1976).
132 SEC Securities Act Release No. 5223, at 11 (Jan. 11, 1972); Rissman, supra note
118, at 130. There are several problems arising from the different time requirements for
filing reports. See generally id. at 130-31. The author also points out that the SEC had
originally intended to allow a seller or his broker to rely on the legends without regard
to any time gap problems. Id.; see Release No. 5223, at 7. But see id. at 11, where the
SEC states that "the rule would be strictly construed and persons selling pursuant to
the rule would have the burden of proving its availability."
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additional burden of getting a separate written statement from the
33
issuer to cover the time gap.'
There are some basic problems, however, with such written
statements of the issuer which makes their usefulness doubtful. First,
a seller who suspects that an event requiring the filing of a special
report 134 has occurred recently may find it difficult to deny his lack of
"reason to believe" in the issuer's compliance, even if he obtains a
written statement from the issuer. Second, an affiliate of a reporting
issuer is in an even more difficult position. He may be unable to rely
at all upon the issuer's statement because, as an affiliate, he may be
presumed to have access to inside information. Thus, if the issuer has
failed to comply with the reporting requirements, an affiliate may be
charged with knowledge thereof and will thus be prevented from
using rule 144.135 Third, to come within the section 4(4) broker's exemption from registration, a broker must ensure that his principal's
sales are executed in "brokers' transactions. "136 Under rule 144, one
requirement for such a transaction is that the broker "[a]fter reasonable inquiry is not aware of circumstances indicating that" his principal is an underwriter engaged in a distribution 3 7 or, in other words,
that the seller has complied with all rule 144 conditions including the
information requirement. Despite the SEC's initial intention to allow
a broker to rely upon the issuer's statement or legend, as to its com-

133 Rissman, supra note 118, at 130-31.

134 Every issuer having securities registered pursuant to section 12 of the 1934
Act or under the Securities Act of 1933 is required to file a current or special report on
SEC Form 8-K within 10 days after the end of any month during which any of the
special events set out in the form occur. SEC Rules 13a-11(a), 15d-l1(a), 17 C.F.R.
§§ 240.13a-11(a), 240.15d-11(a) (1976). These events are changes in control, acquisition
or disposition of a significant amount of assets, material legal proceedings to which the
issuer has become a party, material changes in the rights associated with the issuer's securities, material changes in assets securing any class of the issuer's securities, defaults
of senior securities, changes in the amount of any class of securities outstanding, the
granting of any call options in respect of over 5% of the outstanding securities of any
class, any extraordinary item charges or credits, any other material charges or credits to
income of an unusual nature, or any material provisions for loss, restatements of capital
share account, submission of any matters to a vote of security holders, changes in the
issuer's certifying accountant, and any other events which the issuer considers to be of
material importance to security holders. Id. § 249.308; SEC Form 8-K, items 1-13. Extensive revisions of these items have been proposed by the SEC. See generally SEC
Exchange Act Release No. 12,619, [Current Volume] FED. SEC. L. REP. 80,643 (July
12, 1976).
135Private Placees, supra note 3, at 865-66.
136Securities Act of 1933, § 4(4), 15 U.S.C. § 77d(4) (1970). See also SEC Rule

144(f), 17 C.F.R. § 230.144(f) (1976).
137 SEC Rule 144(g)(3), 17 C.F.R. § 230.144(g)(3) (1976).
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pliance with the reporting requirements, 38 rile 144 by its terms
provides to the contrary. 139 Hence, in order to be covered by the
section 4(4) exemption, a broker is required to make a reasonably
thorough and independent inquiry in each case to assure himself that
the seller is not making a distribution and that no special event has
occurred to trigger the requirement for a special report. Thus, in
each of these three areas the party concerned will be unable to rely
upon the issuer's written statement or legend as to compliance. To
that extent, the obtaining of such statements is a useless exercise.

In the case of a nonreporting issuer, unless there is widespread
public dissemination of adequate current information regarding the
issuer, such information will generally be made available to a purchaser through his, or more likely, the seller's broker.' 40 This means

that for the seller to fulfill the rule's information requirement, both
he and his broker have the ever-present problem of ensuring the
completeness, currency, and even accuracy of the information about
the issuer made available to the purchaser. 14 ' However, it is difficult

for a seller or his broker not thoroughly familiar with the affairs of
the issuer to know whether these requirements have been met. In effect, both the seller and the broker are held to a due diligence standard of inquiry that is not required where the issuer is a reporting
company. 142
138 SEC Securities Act Release No. 5223, at 7 (Jan. 11, 1972).
139 SEC Rule 144(c)(1), 17 C.F.R. § 230.144(c)(1) (1976), refers only to "person[s] for

whose account the securities are to be sold" as those entitled to rely on the issuer's
legends and statements.
1411See text accompanying note 118 .supra.

141 In National Am. Corp. (Mar. 11, 1976), [1975-1976 Transfer Binder] FED. SEC. L.
REP, (CCH) 80,446, at 86,178, a seller was prevented from using the rule because the
nonreporting issuer had not made information available to the public for over 18 months
before the proposed sales. The SEC's position reflects the statutory requirement with
respect to information contained in a registration statement, which must be no older
than 16 months. Coompare id. witth Securities Act of 1933, § 10(a)(3), 15 U.S.C. §
77j(a)(3) (1970). The SEC has indicated that the nonreporting issuer should keep the
required information "reasonably current" while rule 144 sales are being made, although it is not necessary that such "information be updated periodically if no sales are

being made." Kass, Goodkind, Wechsler & Gerstein (Apr. 12, 1972), [1971-1972 Transfer
Binder] FED. SEC. L. REP. (CCH) 78,746, at 81,555. The financial informnation should
include the "most recent balance sheet and profit and loss statement, which shall be
reasonably current." SEC Securities Act Release No. 5223, at 7 (Jan. 11, 1972).
142 Miller & Seltzer, supra note 102, at 1054. The authors point out that the more
favorable treatment of reporting companies was intended by the SEC. Id.; see SEC
Securities Act Release No. 5223, at 7 (Jan. 11, 1972), which declares:
The Commission recognizes that small companies may experience difficulty in complying with the registration requirements of the Exchange Act ....
The Commission, however, believes that it would be in the interest of protec-
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Access to Information

The third part of the rule's information requirement is that the
information be publicly available so that potential investors will have
ready access thereto. The requirement is clear with respect to reporting issuers. The rule presumes that information filed by such issuers
with the SEC (and if its securities are listed, with the exchanges) will
be sufficiently available to the public. 1 4 3 Therefore, it makes no attempt to ensure further dissemination to the investing public than on
44

a prospectus basis. 1
There is no such presumption of availability, of course, with respect to nonreporting issuers, and rule 144 itself offers less guidance
as to what constitutes sufficient availability in such cases. 1 45 Compliance has therefore become a factual question to be decided on a
case-by-case basis, 14 6 and this has led to much uncertainty among
those wishing to rely on the rule.
In the following cases involving nonreporting issuers, adequate
public availability was found: (1) where the issuer had distributed re-

ports containing the required information to its security holders,
brokers, and market-makers, and information about the company was
published in a recognized financial reporting service; 14 7 (2) where the

issuer of stock traded over-the-counter (OTC) furnished marketmakers with the information required by the rule and provided its
security holders with annual reports containing current financial

tion of investors for such issuers to be reporting companies under the Exchange
Act, and therefore, encourages such issuers to register securities voluntarily

Id.
143 See SEC Rule 144(c)(1), 17 C.F.R. § 230.144(c)(1) (1976). However, it is arguable
whether such presumption is valid. See Carlson, Corporate Information & Disclosure,
FINANCIAL ANALYSTS J., Mar.-Apr. 1972, at 94. It has been suggested that because the
reports filed by insurance companies with state insurance agencies are less publicly
available to investors than even those filed with the SEC, it would be advisable to
require such companies to meet the public availability standards for nonreporting issuers instead of merely accepting compliance with section 12(g)(2)(G)(i) of the 1934 Act,
15 U.S.C. § 781(g)(2)(G)(i) (1970). Appelbaum, supra note 55, at 80-81 n.ll & n.17.
"4 See note 114 supra.
145 Appelbaum, supra note 55, at 78-80. Appelbaum argues that the clarity of rule
144(c)(1) in contrast to subparagraph (2) is intended to make prospective investors insist
on voluntary registration under section 12(g) of the 1934 Act prior to investment in
nonreporting companies. Id. See also SEC Securities Act Release No. 5223, at 7 (Jan.
11, 1972); note 142 supra.
146 See Kass, Goodkind, Wechsler & Gerstein (Apr. 12, 1972), [1971-1972 Transfer
Binder] FED. SEC. L. REP. (CCH) 78,746.
147 SEC Securities Act Release No. 5306, at 6 illus. VI(B)(1) (Sept. 26, 1972).
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information; 148 and (3) where a closed investment company, registered under the Investment Company Act of 1940,149 was up-to-date
in its filings under that Act.1 5 0 On the other hand, in other situations
such access has been ruled to be lacking: where an issuer furnished
the required information only to the broker through which the rule
144 sale was to be made' 5 1 or, where a market-maker of the issuer
informed only the seller that it had the required information
available. 152
It is difficult to discern from these rulings a precise information
standard adopted by the SEC. About the most definite one can be is
to say that the SEC's main concern has been to ensure that the potential investor in a rule 144 transaction has access to the required

information without undue difficulty.
In addition to the uncertainty created by this vague standard, a
seller of a nonreporting issuer's securities will often be unable to
ascertain the extent of the issuer's dissemination of the required information, and in turn to determine whether such information is pub-

licly available for rule 144 purposes. A possible solution could be to
allow the seller to rely upon the issuer's written statement as to
dissemination. 15 3 However, such a provision has not been incorpo14s MBS Indus., Inc. (June 22, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP.
(CCH) 78,865, at 81,892 (provided the company also supplied the information "to any
person who asks for it"). The public availability requirement is also satisfied if the
issuer sends
annual reports containing audited financial statements, interim reports and
news releases . . . directly to each stockholder of record, . . . the most recent

annual report . . . to each new stockholder[,] and [the same] reports and press
releases . . . to approximately 200 brokers and other interested parties who have
requested to be on the mailing list.
Scientific, Inc. (June 26, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
78,864. In its letter, the SEC permitted use of the rule provided that "no broker-dealer
or associated person [was] affiliated with the company, . . . quotations [were not] published on behalf of the company" or its affiliates, and the stock was traded regularly in
the OTC market. Id. For further examples where the information was deerred adequate,
see American Home Shield Corp. (Sept. 15, 1975), [1975-1976 Transfer Binder] FED.
SEC. L. REP. (CCH)
80,298; Cottesmore Nursing Home, Inc. (Mar. 15, 1974), summarized in [1974] 245 SEC. REG. & L. REP. (BNA) C-3.

149 15 U.S.C. §§ 80a-1 to -52 (1970 & Supp. V 1975).
15 Dickinson, Throckmorton, Parker, Mannheimer & Raife (Dec. 11, 1972),
[1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,175.
151 SEC Securities Act Release No. 5306, at 6 illus. VI(B)(2) (Sept. 26, 1972); see,
e.g., Kass, Goodkind, Wechsler & Gerstein (Apr. 12, 1972), [1971-1972 Transfer Binder]
FED. SEC. L. REP. (CCH) 78,746, at 81,554.
i52 George D. B. Bonbright & Co. (Aug. J7, 1972), [1972-1973 Transfer Binder] FED.
SEC. L. REP. (CCH) 78,965.
153 This would be analogous with the reporting issuer situation. See note 126 supra
and accompanying text.
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rated into the rule either because the problem has not been a recurring one in practice or, more likely, because the SEC considers the
uncertainty to be an additional inducement to voluntary reporting.
IV.

HOLDING PERIOD

A. The Economic Risks of Ownership
One of the primary policy goals of rule 144 was to assure that
holders of restricted securities take "the full economic risks" of their
investment before being permitted to resell. 15 4 Thus, rule 144 requires that restricted securities be beneficially owned for a two-year
period and, if acquired by purchase, fully paid for that length of'
time. 155 The fulfillment of the holding period requirement gives rise
to an inference both of investment intent and of lack of intent to

distribute at the time of the original sale. 156
154

SEC Securities Act Release No. 5223, at 8 (Jan. 11, 1972); see id. at 5.

15 SEC Rule 144(d)(1), 17 C.F.R. § 230.144(d)(1) (1976). The holding period requirement does not apply to sales by affiliates of control securities acquired in the public market. However, if an affiliate acquires control stock in a private placement it becomes restricted and thus subject to the holding period. See Harry W. Falk, Jr. (Apr. 10,
1974), suiniarized in [1974] 249 SEC. REG. & L. REP. (BNA) C-4; American-Standard;
David A. DeWahl, on behalf of Am. Soc'y of Corporate Secretaries (Oct. 11, 1972),
[1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,071, at 82,313. See also note
62 supra.
Securities distributed to an affiliate in a registration exemption under the Securities
Act of 1933, § 3(a)(10), 15 U.S.C. § 77c(a)(10) (1970) (registration exemption for securities issued in a reorganization approved by a court or a government agency), are also
exempt from the holding period. American Commonwealth Financial Corp. (Jan. 4,
1974), [1973-1974 Transfer Binder] FED. SEC. L. REP. (CCH)
79,659 at 83,781. See
also note 106 supra.
156 The two-year period was intended to give an objective standard for measuring
"investment intent," so as to eliminate the uncertainties caused by Gilligan, Will & Co.
v. SEC, 267 F.2d 461, 467-68 (2d Cir.), cert. denied, 361 U.S. 896 (1959), discussed at
note 18 supra.
With the adoption of rule 144, the SEC abandoned two concepts formerly used to
measure investment intent-the fungibility doctrine, see note 21 supra, and the change
of circumstances doctrine, see note 19 supra. The Commission Study had proposed the
adoption of a limited fungibility doctrine which would have provided that "[plurchases
of securities of the same class in the open market, and sales, either of restricted or
unrestricted securities, should not affect the period of holding." THE WHEAT REPORT,
supra note 8, at 201. Rule 144 as adopted rejected the fungibility concept entirely on
the basis that the measurement of the economic risk in terms of the holding period is
sufficient to prevent unlawful distribution. See SEC Securities Act Release No. 5223, at
8 (Jan. 11, 1972). Thus, the acquisition of restricted securities no longer affects the holding period of previously acquired restricted securities of the same class. See Kleinbard,
Bell & Brecker (Blackman) (Mar. 17, 1972), [1971-1972 Transfer Binder] FED. SEC. L.
REP. (CCH) 78,717.
The SEC abandoned the change of circumstances doctrine on the basis that the

19771

SEC RULE 144: FIRST FIVE YEARS

The secondary questions arising with respect to the holding
period are numerous. The provisions of the rule itself answer some of
these questions, such as when securities acquired in various circumstances are deemed to have been acquired for purposes of the holding period 15 7 but much has been left to case-by-case interpretation.
For example, although specifying that beneficial ownership is necessary for a two-year period, 15 8 the rule does not define "beneficial
owner," and the SEC has been rather strict in its interpretations of
the term by requiring in most cases that the securities be virtually
free of restrictions on ownership. 159
Credit Purchases

The requirement that "the full purchase price or other consideration" be paid in order to start the two-year holding period for restricted securities, 160 parallels the similar requirement of two-year
seller's personal affairs are irrelevant and unresponsive to the prospective investor's
need for protection. Release No. 5223, at 3. The same release announced the abandonment of the doctrine for resales of restricted securities outside the rule. Id. at 2. But see
Golhwasser, supra note 85, at 862-63.
157 SEC Rule 144(d)(4), 17 C.F.R. § 230.144(d)(4) (1976); see text accompanying
notes 180-224 infra.
158 SEC Rule 144(d)(1), 17 C.F.R. § 230.144(cl)(1) (1976).
159In Genge Indus., Inc. (Nov. 2, 1972), [1972-1973 Transfer Binder] FED. SEC. L.
REP. (CCH) 79,101, at 82,380-81, beneficial ownership of securities received under a reorganization agreement was deemed to commence on the closing date for the transaction when the stocks were received, not on the date of the agreement. Similarly, where
restricted securities are the subject of litigation, beneficial ownership does not begin
until the date of actual receipt on the basis that they are "received pursuant to a new
investment representation" (and therefore through a new investment decision). Fantastic Fudge, Inc. (Nov. 16, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,125, at 82,431; accord, Bio-Medical Sciences, Inc. (M\ay 8, 1974), suiiiarized in
[1974] 253 SEC. REG. & L. REP. (BNA) C-2 (holding period commences on the (late
"shares were actually issued pursuant to the settlement agreement"); Medical Analytics,
Inc. (Sept. 7, 1972).
However, ",here the purchaser accidentally forgets to have the securities transferred into his own name in the company records, he is nevertheless deemed to be the
beneficial owner from the time he paid the purchase price and received an endorsed
stock certificate. See, e.g., Starrett Hous. Corp. (Sept. 14, 1973); First Am. Financial
Corp. (Mar. 8, 1973). Beneficial ownership for securities acquired under a stock option
plan commences on the date the optionee mails or delivers the purchase price to the
company. National Patent Dev. Corp. (Apr. 13, 1972), [1971-1972 Transfer Binder] FED.
SEC. L. REP. (CCH) 78,797, at 81,664.
For further discussion of beneficial ownership, see notes 197-200 infra and accompanying text (shares held in escrow); notes 212 & 215 infra (shares transferred in marital property settlements); notes 213-14 infra and accompanying text (shares held by a
partnership).
60 SEC Rule 144(d)(1), 17 C.F.R. § 230.144(d)(1) (1976).
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beneficial ownership, and also reflects the rule's policy of assuring
that the acquirer of restricted securities takes the full economic risk
of investment. When restricted securities are purchased with unsecured notes or similar obligations given to the seller, 16 1 they are not
considered fully paid for, for rule 144 purposes, until the obligation is
discharged in full. 1 6 2 Where the obligations are secured by collateral,
the holding period begins to run at the time of purchase only if three
conditions are satisfied: the obligation must allow "full recourse
against the purchaser,"' 163 the collateral must be "other than the se161 See SEC Rule 144(d)(2), 17 C.F.R. § 230.144(d)(2) (1976). As this provision is in
terms of the seller being given a promissory note or other obligation, it omits the situation where the purchaser borrows money from an independent lender to purchase the
shares, and then pledges the same shares to the lender. In such a situation, the SEC has
concluded
that the holding period for pledged shares starts to run from the time of purchase since on the basis of the facts presented this appears to be a bona fide
pledge situation in which [the purchaser] assumed the economic risks of the
investment.
Decorator Indus., Inc. (Sept. 1, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP.
(CCH)
78,857, at 81,873-3 (reply upon reconsideration). See also Envirotech Corp.
(Dec. 14, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,191, at
82,615, where there was an employee stock plan under which employees purchased
company stock by executing a full recourse promissory note payable to the company and
secured by a pledge of the purchased stock. The company subsequently sold the notes
to a bank, which retained for one year an alternate right of recourse against the company should an employee default on the loan or terminate employment with the company, Id. The SEC considered that the employee's holding period did not begin to run
until the bank's right of recourse against the company terminated. Id. at 82,616-17.
162 SEC Rule 144(d)(1), 17 C.F.R. § 230.144(d)(1) (1976). For example, fill economic
risk has not been assumed by the purchaser in a private installment sale involving a
promissory note payable in several annual installments, see, e.g., Merrill Lynch, Pierce,
Fenner & Smith, Inc. (Oct. 16, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP.
(CCH) 79,058, at 82,291; Alcolac, Inc. (Feb. 19, 1976), summarized in [1976] 342 SEC.
REG. & L. REP. (BNA) C-4, or by a purchaser of securities who pays for the shares with
the proceeds of an unsecured promissory note guaranteed by the seller of the shares to
whom the shares are pledged, Geothermal Resources Int'l, Inc. (Jan. 19, 1973),
[1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,237, at 82,714. See also
Video Techniques, Inc. (Oct. 19, 1972), summarized in [1972] 175 SEC. REG. & L. REP.
(BNA) C-i, where promoters received no-par shares upon incorporation, and sometime
later caused a recapitalization to par shares and paid in the par value. The SEC considered "that the holding period . . . commenced from the date that [the promoters] paid
par value-even though [they] had contributed funds before the recapitalization and the
certificates [had been] pre-dated to the day of incorporation." Id. See also Johnson
Prods. Co. (Sept. 28, 1973), summarized in [1973] 222 SEC. REG. & L. REP. (BNA) C-2.
On the other hand, full payment was found where certain portions of a block of
restricted securities had been allocated over two years prior to specific payments on a
promissory note, and where final payment had been made on the note at the time of proposed sale. NLT Corp. (Feb. 11, 1974), [1973-1974 Transfer Binder] FED. SEC. L. REP.
(CCH) 79,710, at 83,902-03.
163 SEC Rule 144(d)(2)(A), 17 C.F.R. § 230.144(d)(2)(i) (1976).
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curities purchased,"' 64 and it must continuously have "a fair market
value at least equal to the purchase price of the securities purchased." 165 If any of these requirements are not satisfied, such as
where the fair market value of the collateral falls below the required
amount, the holding period is tolled. 16 6 Finally, the obligation must
167
be discharged in full before any resale of the securities.
Employee Stock Plans

The problem of determining what constitutes full payment or full
recourse has arisen mainly in cases involving stock issued through

employee profit sharing or stock bonus plans. SEC interpretive letters have focused on whether the employees' ownership rights in the
securities are subject to the payment of additional consideration to
the employer. Where a plan's provisions require a performance of
substantial future services to the employer in order to remove ownership restrictions, the holding period does not run until such restrictions are removed. 168 However, where the securities are no longer
164 SEC Rule 144(d)(2)(B), 17 C.F.R. § 230.144(d)(2)(ii) (1976); see Puritan Investors

Corp. (July 5, 1974), [1974-1975 Transfer Binder] FED. SEC. L. REP. (CCH) 79,920, at
84,364-65. See also note 202 infra.
1 SEC Rule 144(d)(2)(B), 17 C.F.R. § 230.144(d)(2)(ii) (1976).
166 SEC Securities Act Release No. 5306, at 7 illus. VII (C)(3) (Sept. 26, 1972). Modification of an unsecured promissory note to meet the collateral requirement is not retroactive to the original (late of the note. Redken Laboratories, Inc. (Oct. 13, 1972),
[1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,061, at 82,299. On the other
hand, excess collateral may be withdrawn without affecting the holding period. Release
No. 5306, at 7 illus. VII(C)(2).
167 SEC Rule 144(d)(2)(C), 17 C.F.R. § 230.144(d)(2)(iii) (1976).
168 The SEC originally explained its position on "substantial future services" in
Forest Oil Corp. (June 23, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
78,862, at 81,888, where shares issued pursuant to a stock incentive plan were made
subject to forfeiture provisions and to certain other restrictions "on resale, pledge or
hypothecation" which could be removed only gradually in accordance with the length
of employment. The SEC indicated that the two-year holding period began to run as to
each portion of stock only when full consideration had been provided by the purchaser
as evidenced by the lifting of the restrictions. Id. The Commission subsequently wavered in its position in two letters where the employees immediately acquired substantial attributes of beneficial ownership despite the existence of several ownership restrictions. In Kappa Syss., Inc. (Aug. 6, 1973), [1973 Transfer Binder] FED. SEC. L. REP.
(CCH) 79,491, at 83,356, a plan provided for the issuance of securities to employees
"in consideration of the services rendered," subject to sale and transfer restrictions for
two years and to the company's "option to reacquire certain of the shares granted without consideration" upon the employee's death or termination of employment. The SEC
indicated that the two-year holding period of the securities "began [to run] on the
date the [stock was] acquired by the employees," pointing out "that the agreements
afford allof the attributes offbeneficial ownership immediately upon acquisition, and
that no future cash consideration is required of the employees." Id. at 83,357. Similarly,
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subject to forfeiture to the employer upon the employee's termination
and thus are vested under the plan, they are considered to have been
169
fully paid for purposes of the holding period.
in Warner Communications, Inc. (Aug. 15, 1973), summarized in [1973] 217 SEC. REG.

& L. REP. (BNA) C-4, employees immediately acquired substantial attributes of beneficial ownership including voting and receipt of dividends, but the securities were required to be resold back to the company (as opposed to forfeited) at the purchase price
plus interest if the employee's employment terminated. The SEC considered that the
holding period began running at the time of employee acquisition. Id.
A few months later, the SEC reversed its position in Kappa Systems and Warner
Communications and reaffirmed its original position. See Ralph M. Parsons Co. (Mar.
11, 1974), [1973-1974 Transfer Binder] FED. SEC. L. REP. (CCH) 79,821, at 84,222-23
(holding period does not commence while additional consideration in the form of future
performance of substantial services to the employer is due); Bourns, Inc. (Jan. 28, 1974),
[1973-1974 Transfer Binder] FED. SEC. L. REP. (CCH) 79,820, at 84,220. That position
has prevailed since. See Great W. United Corp. (Feb. 6, 1975), [1974-1975 Transfer
Binder] FED. SEC. L. REP. (CCH) 80,132, where full payment was found to be lacking
in a discretionary stock plan where the shares were subject to forfeiture, if, prior to
certain dates, the employee recipient either attempted to dispose of the stock, left the
company's employ, or engaged in a competing business. In particular, the plan stipulated "that shares of common stock are issued 'in consideration for services rendered
and to be rendered.' " Id. at 85,159 (quoting from Great Western United Corp. Stock
Bonus Agreement). But the SEC also indicated that a "covenant not to compete standing alone would not constitute additional consideration." [1974-1975 Transfer Binder]
FED. SEC. L. REP. (CCH) 79,820, at 85,160. Similarly, the holding period is deemed
not to begin where vesting does not occur until five years after the shares are credited
to the employee's account, General Elec. Sav. & Stock Bonus Plan (Jan. 22, 1973),
[1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,239, at 82,717, or where an
employee has a fully vested interest only upon retirement, disability, death or termination of employment after a specific period, and is not permitted to contribute to or
withdraw from the plan, International Flavors & Fragrances, Inc. (Jan. 3, 1973),
[1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,216, at 82,675. See also
Federated Investors, Inc. (Feb. 2, 1976), summarized in [1976] 339 SEC. REG. & L. REP.
(BNA) C-2.
Finally, securities acquired as dividends on securities which have not themselves
vested, are deemed to be acquired at the same time as the latter securities. Unionamerica (Aug. 25, 1975), sumnarized in [1975] 318 SEC. REG. & L. REP. (BNA) C-3.
169 See, e.g., Finnigan Corp. (May 3, 1976), [1975-1976 Transfer Binder] FED. SEC.
L. REP. (CCH)
80,561, at 86,447, where the SEC considered that the holding period
begins to run where the securities are "fully and nonforfeitably vested" even though
they remain in the hands of the plan trustee. Accord, Senco Prods., Inc. (Sept. 27, 1976),
[Current Volume] FED. SEC. L. REP. (CCH)
80,775, at 87,009; Crowley Maritime
Corp. (Feb. 27, 1976), [1975-1976 Transfer Binder] FED. SEC. L. REP. (CCH) 80,443,
at 86,170. See also General Radio Co. (Aug. 30, 1974), summnarized in [1974] 268 SEC.
REG. & L. REP. (BNA) C-2, where the SEC stated that the holding period commences
when the plan trustees " 'earmark shares of the company or identify them to the account
of the [employee] or his beneficiary' "; Whitfield, Musgrave, Selvy, Kelly & Eddy (June
22, 1973), [1973 Transfer Binder] FED. SEC. L. REP. (CCH) $ 79,418, at 83,203, where
because the employer's contribution to the plan was deemed a bonus rather than a sale,

and there did not appear to be any forfeiture provisions, the holding period was deemed
to begin to run on the date the securities were acquired by the plan trustee; Jacobs,
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Short Sales, Puts and Options to Sell
In addition to periods when full payment and full recourse are lacking, the two-year holding
period does not run while the seller has
"a short position in170 or any put or other option to dispose of"'171 se-

Persinger & Parker (July 17, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP.
(CCH) 78,945, discussed at note 195 infra. However, an employee "may sell . .. that
portion of his account which has been vested for two years [under the plan] without
regard to whether the specific shares sold have been vested" for that period. Crowley
Maritime Corp. (Feb. 27, 1976), [1975-1976 Transfer Binder] FED. SEC. L. REP. (CCH)
80,443, at 86,170.
170 A short sale occurs where the seller borrows the shares, usually from his broker,
and sells them in anticipation of a fall in the market price. If the price does fall, the
seller can repurchase at a lower price, return the shares borrowed, and thereby cover
his short position. The price difference between the transactions is his profit. Short
positions include short sales "against the box" covered by later open market purchases,
i.e., short sales made at a time when the seller holds securities available for delivery.
SEC Securities Act Release No. 5306, at 8 illus. VII(D)(1) (Sept. 26, 1972). The SEC has
indicated that this provision does not apply to short positions of a market-maker in his
trading account even if at the same time he is long in his own investment account,
provided that his short positions occurred in the ordinary conduct of his market-making
activities; the long shares in his investment account have had no connection with his
short positions in the trading account; the short positions have not been excessive either
in quantity or duration; and the long shares in the investment account can be traced to
show that they have not been used to cover the short positions. Ag-MET, Inc. (May 2,
1974), [1973-1974 Transfer Binder] FED. SEC. L. REP. (CCH) 79,796, at 84,159-60.
171A put entitles the holder to sell a security at a certain price within a certain
period of time to the grantor of the option. As in the case of short sales, if the price of
the security falls, the holder of the put can make his profit by buying in the open
market and exercising his put to sell. For the purposes of rule 144, puts include every
option to sell all or a portion of the securities back to the seller. SEC Securities Act
Release No. 5306, at 8 illus. VII(D)(2) (Sept. 26, 1972). For example, in Hickory Furniture Co. (May 14, 1975), summarized in [1975] 304 SEC. REG. & L. REP. (BNA) C-3, a
bank accepted a pledge of restricted securities as security on a non-recourse loan to an
individual and a controlling person of the issuer agreed to repurchase the securities
from the bank in the event the individual defaulted. When the individual defaulted the
bank decided to sell the securities publicly to satisfy the balance of the loan. The SEC
ruled that the bank's holding period (lid not commence at the time of the loan because
the controlling person's undertaking constituted a " 'put or other option to dispose of' '
the securities. Id. (quoting from SEC Rule 144(d)(3)(A), 17 C.F.R. § 230.144(d)(3)(i)
(1976)). However, the term "other option" in SEC Rule 144(d)(3)(B), 17 C.F.R.
§ 230.144(d)(3)(ii) (1976), does not include a call option to be satisfied from open-market
purchases instead of from the writer's restricted securities. Masco Corp. (Jan. 29, 1976),
surniarized in [1976] 339 SEC. REG. & L. REP. (BNA) C-I. The SEC stated " 'that
shares, acquired in a national stock exchange, covered by, or delivered in satisfaction of,
the option may be excluded from [the shareholder's] Rule 144(e) computations.' " Id.
(brackets in original). Similarly, rule 144(d)(3)(A) does not include a close corporation
put and buy-back arrangement of a broker-dealer issuer mandated by a stock exchange
in order to better regulate the ownership of member firms. Dean Witter & Co. (Aug. 30,
1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH) 78,992, at 82,132. Thus,
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curities of the same class.1 72 The basis of this provision is again to require that the seller bear the economic risk of ownership for at least
two years. If the seller has taken his profit or loss, by either one of
these means, he is no longer assuming that risk. Any loss arising from
a fall in the market price is nullified by the profit created by the put
or short sale. Conversely, the seller in such a case loses his gains
from a price increase. However, the holder of restricted securities
is often prepared to break even, and after two years, resell at the profit which results from the discount he received at the time of his orig73
inal purchase. 1
It has also been suggested that the short sale and put restrictions
are not sufficient to put the holder of restricted securities in the "full
economic risk" position as they only cover securities of the same class
or securities convertible into securities of the same class as the restricted holding. 1 74 In practice, however, this tolling provision has

the period the shares were held before the particular issuer's first public offering may
be included in the holding period. Id. In addition, the escrowing of additional shares to
be transferred to the seller of a business only if the market price of the issuer's stock
falls does not constitute a "put or other option to dispose of" the issuer's stock.
Georgia-Pacific Corp. (Sept. 24, 1976), summarized in [1976] 372 SEC. REG. & L. REP.
(BNA) C-1. For further discussion of puts, see Rule 144 Update, supra note 80, at 829-30.
172 SEC Rule 144(d)(3), 17 C.F.R. § 230.144(d)(3) (1976). Subsection (d)(3)(A) of the
rule is concerned with equity securities and subsection (d)(3)(B) with nonconvertible
debt securities. Where the seller proposes to sell equity securities under the rule, his
holding period must exclude periods during which he was short in or had a put on "any
equity securities of the same class or any securities convertible into securities of such
class." Id. Equity securities are defined by the SEC to include "any stock or similar
security; or any security convertible, with or without consideration, into such a security,
or carrying any warrant or right to subscribe to or purchase such a security; or any such
warrant or right." SEC Rule 405(i), 17 C.F.R. § 230.405(i) (1976). In the case of nonconvertible debt securities, the holding period is tolled if the seller had a short position
in or a put on "any nonconvertible debt securities of the same issuer." SEC Rule
144(d)(3)(B), 17 C.F.R. § 230.144(d)(3)(ii) (1976). Tolling of the holding period under
rule 144(d)(3) occurs irrespective of the portion of the holder's securities covered by
the put or short position. See SEC Securities Act Release No. 5306, at 8 illus. VII(D)(1)(2) (Sept. 26, 1972).
17' Resale under Rule 144, supra note 3, at 1585. See also W. PRFTI, SECURITIES:
PUBLIC AND PRIVATE OFFERINGS § 16, at 27-28 (1974).
174 SEC Rule 144(d)(3)(A), 17 C.F.R. § 230.144(d)(3)(i) (1976); see Resale under Rule
144, su pra note 3, at 1586-87, where it is suggested that the high degree of correlation
in the value of all securities of the same issuer, or even of securities of issuers in the
same or related businesses, can operate to cushion the risk taken in acquiring restricted
securities of a particular issuer. Id. Thus, a holder of restricted securities may minimize
his investment risk by making a short sale or holding a put on either the shares of the
same issuer which are neither the equivalent of, nor convertible into, securities of the
same class as his restricted holding, or shares of other issuers in the same industry. Id.
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been successful in undoing a number of schemes designed to avoid
1 75
the rule's holding period.
Estates

Restricted securities held by estates and beneficiaries of estates
or trusts which are not affiliates of the issuer 176 are not subject to the
holding period requirement of the rule. 1 77 If, however, the estate
acquires restricted securities otherwise than from the testator, the
estate is treated for rule 144 purposes like any other purchaser, because the estate is considered to have made the initial investment
decision. The rule applies fully, for example, to an estate's exercise of
stock options owned by the testator 1 7 8 or its plan to use a convertible
175

For example, in Familian Corp. (May 3, 1976), [Current Volume] FED. SEC. L.

REP. (CCH) 80,614, at 86,544, shares acquired in a business acquisition were subject
for a period of time to a guarantee agreement providing that the issuer must pay a price
differential in cash or additional securities if its securities were sold below a specified
price. The SEC concluded that the agreement "constitute[d] a put or other option" for
rule 144 purposes. Id. at 86,545. Accordingly, "the holding period of both the original
and the additional shares [would] not begin to run until the expiration of the guarantee." Id. In Telerent Leasing Corp. (Mar. 1, 1976), [1975-1976 Transfer Binder] FED.
SEC. L. REP. (CCH)
80,445, at 86,176, participants in an employee plan were not
allowed to commence their holding period while they could compel the plan trustee to
repurchase their shares. See also Transcontinental Oil Corp. (June 10, 1974), summarized in [1974] 258 SEC. REG. & L. REP. (BNA) C-2. But see Crowley Maritime Corp.
(Feb. 27, 1976), [1975-1976 Transfer Binder] FED. SEC. L. REP. (CCH)
80,443, at
86,170 (resales permitted where trustee held shares for two years on a vested basis prior
to distribution, even though participants held a similar put option as against the plan
trustee), discussed at note 169 supra.
176 Al) estate or beneficiary is more likely to be deemed to be an affiliate where the
testator himself was an affiliate. See notes 67-71 supra and accompanying text.
177 SEC Rule 144(d)(4)(G), 17 C.F.R. § 230.144(d)(4)(vii) (1976); California-Portland
Cement Co. (Mar. 3, 1975) and Pneumatic Scale Corp. (Mar. 3, 1975), sumiarized in
[1975] 294 SEC. REG. & L. REP. (BNA) C-1. See also Pacific Resources, Inc. (Sept. 16,
1976) [Current Volume] FED. SEC. L. REP. (CCH) 80,736, at 86,926-27 (nominee company formed by the executor to receive restricted securities from an estate so as to
facilitate their sale could sell immediately upon compliance with rule 144's other conditions). Resales of restricted securities by estates and beneficiaries are, however, sul)ject
to the current information, manner of sale, notice of sale and bona fide intent to sell
requirements of rule 144. SEC Securities Act Release No. 5223, at 9 (Jan. 11, 1972). Of
course, the rule does not apply to, and thus does not limit, the resale of unrestricted
securities by non-affiliated beneficiaries or estates. See SEC Rule 144(b), 17 C.F.R.
§ 230.144(b) (1976). But see General Exploration Co. (June 5, 1974), summarized in
[1974] 257 SEC. REG. & L. REP. (BNA) C-3, discussed at note 206 infra, where restricted
securities pledged to a testator were acquired by his estate upon default subsequent to
his death; the SEC declared that the section 144(d)(4)(D) holding period requirement for
pledgees took precedence over the section 144(d)(4)(G) holding period exemption for
estates.
178 Miller, Canfield, Paddock & Stone (Sept. 18, 1972), [1972-1973 Transfer Binder]
FED. SEC. L. REP. (CCH) 79,005.
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note as consideration for the exercise of warrants and then to sell the
acquired shares.

179

B. Tacking
Another aspect of the rule 144 philosophy of looking to whether
the holder of restricted securities has taken the "full economic risk" is
reflected in the tacking provisions. Rule 144 enumerates certain
transactions in which the holding period of restricted securities can
be tacked, that is, related back to the time of a prior acquisition. 18 0
Tacking is permitted in two general classes of transactions. In the first
class, involving stock dividends, splits and recapitalizations, conversions and contingent issues, a single holder is permitted to relate the
holding period of presently acquired securities back to that of previously held securities. 18 1 The second class deals with pledges, gifts,
trusts and estates, where a person can relate his holding period back
82
to that of one or more prior holders.1
Rule 144 in effect ignores these transactions for purposes of the
holding period, recognizing that while they may technically amount
to acquisitions of other securities, in reality they may have a negligible effect on beneficial ownership in the issuer. This results from
either the close similarity between the two securities or the particular
relationship between the traders. In short, such transactions usually
do not affect the nature of the economic risks of ownership. However, where the economic risk is considered to have shifted, the tacking provisions are not available.
Stock Dividends, Splits and Recapitalizations
Securities received as dividends, in a split, or in a recapitalization, are deemed to have been acquired at the same time as the
securities on which the split, dividend or recapitalization is based,
again on the basis that the stockholder's economic risk of investment
remains unchanged. 18 3 The main problem that has arisen here has
179 Microform

Data Syss., Inc. (July 20, 1972), [1972-1973 Transfer Binder]

FED.

SEC. L. REP. (CCH)
78,916, at 81,970. However, the SEC did allow the estate to
convert its note and sell the unregistered shares so acquired immediately under section
(d)(4)(B) of rule 144, 17 C.F.R. § 230.144(d)(4)(ii) (1976), which allows tacking of holding periods for the convertible and the underlying securities. See text accompanying
notes 186-89 infra.
180 See SEC Rule 144(d)(4), 17 C.F.R. § 230.144(d)(4) (1976).
181 SEC Rule 144(d)(4)(A)-(C), 17 C.F.R. §§ 230.144(d)(4)(i)-(iii) (1976).
182 SEC Rule 144(d)(4)(D)-(G), 17 C.F.R. §§ 230.144(d)(4)(iv)-(vii) (1976).
183 SEC Rule 144(d)(4)(A), 17 C.F.R. § 230.144(d)(4)(i) (1976); Teleflex Inc. (May 31,
1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
78,826, at 81,814 (securities acquired as a dividend relate back to acquisition date of the securities on which
dividend paid).
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been the identification of recapitalizations for the purposes of rule
144. The issue in each case seems to turn on the degree of change in
the holder's beneficial interest resulting from the transaction. A
transaction which results in a negligible change in the holder's interest is deemed a recapitalization for rule 144 purposes and tacking
is permitted. 1 84 However, where a transaction has substantially altered the nature of a person's holdings, tacking has not been
allowed. 185
Convertible Securities
Securities acquired through conversion are deemed acquired at
the time of acquisition of the convertible securities being surren-

dered, because of the similarity in the holder's investment risk.186
184 Thus, for example, a recapitalization has been deemed to include changes in par
value and reincorporation for the sole purpose of changing the state of domicile, SEC
Securities Act Release No. 5:306, at 8-9 illus. V1II(E)-(F) (Sept. 26, 1972), a reincorporation by merger into a wholly-owned subsidiary because of the similarity' of shareholders and their proportional interests both before and after the reincorporation, Porta Syss.
Corp. (Nov. 10, 1972), summarized in [1972] 178 SEC. REG. & L. REP. (BNA) C-I, an
exchange of a company's subordinated debentures for its common stock, Frigitemp
Corp. (Apr. 23, 1976), [1975-1976 Transfer Binder] FED. SEC. L. REP. (CCH) 80,509, at
86,332-33, a voluntary exchange of old preferred shares for new preferred in a transaction exempted from registration under section 3(a)(9) of the Act, International Syss. &
Controls Corp. (Oct. 16, 1972), sunmiarized in [1972] 173 SEC. REG. & L. REP. (BNA)
C-I, and a similarly exempt exchange of debentures for common stock, Intercontinental
Energy Corp. (Oct. 14, 1976), [Current Volume] FED. SEC. L. REP. (CCH) 80,795.
185 Thus, tacking under this provision has not been permitted for shares received in
a reorganization where shares of the issuer were exchanged for those of another conparty, the issuer's newly-formed holding company, Swift & Co. (Mar. t9, 1973), [1973
Transfer Binder] FED. SEC. L. REP. (CCH)
79,344, at 83,036; see also text accompanying note 188 infra, for shares acquired by former limited partners in exchange for their
partnership interests when the issuer succeeded to the business of the limited partnership, Lexitron Corp. (Dec. 26, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP.
(CCH)
79,219, at 82,683, and for shares received in exchange for other shares only
upon payment of additional consideration, Video Techniques, Inc. (Oct. 19, 1972), summarized in [1972] 175 SEC. REG. & L. REP. (BNA) C-I, discussed at note 162 supra. See
also notes 216-24 infra and accompanying text.
i86 SEC Rule 144(d)(4)(B), 17 C.F.R. § 230.144(d)(4)(ii) (1976). The holding period
of "convertible debt securities requiring no additional consideration . . . at the time of
conversion" begins "at the time of acquisition of the debt." Jacobs, Persinger & Parker
(July 17, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
78,945, at
82,044; accord, National Am. Corp. (Mar. 11, 1976), [1975-1976 Transfer Binder] FED.
SEC. L. REP. (CCH)
80,446. For other examples where tacking has been permitted,
see Sequential Information Syss., Inc. (Sept. 28, 1973), suoiniarized in [1973] 222 SEC.
REG. & L. REP. (BNA) C-2 (preferred converted to common stock); Canrad Precision
Indus., Inc. (Sept. 24, 1973), summarized in [1973] 221 SEC. REG. & L. REP. (BNA) C-2
(preferred into new preferred); Microform Data Syss., Inc. (July 20, 1972), [1972-1973
Transfer Binder] FED. SEC. L. REP. (CCH)
78,916, at 81,970 (note convertible into
common stock); United States Filter Corp. (Oct. 1, 1976), summarized in [1976] 373
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Thus, the holder is allowed to sell either the surrendered security or
the acquired security two years after acquisition of the beneficial
ownership in the former. Tacking, however, is not permitted where
any consideration, other than the surrender of the security being
converted, is given to the issuer, 18 7 or where the convertible and the
new securities are not of the same issuer. 18 8 Moreover, the exercise
of restricted warrants for common stock is considered to involve a
new investment decision. It is deemed therefore to be an acquisition
of a new restricted security and not analogous to conversion; the

holding period begins to run on the date of the exercise of the
warrants. 189
SEC. REG. & L. REP. (BNA) C-1 (same); Wright Air Lines, Inc. (Sept. 24, 1973), sumoiarized in [1973] 221 SEC. REG. & L. REP. (BNA) C-2 (same). See also note 184 supra.
Prior to rule 144, the act of conversion was deemed to constitute a separate private
placement and thereby to recommence the holding period of the person converting.
SEC Rule 155, 17 C.F.R. § 230.155 (1976). Upon the adoption of rule 144, the SEC
limited the applicability of rule 155 to securities acquired prior to rule 144 or sold
without compliance with all its conditions. SEC Securities Act Release No. 5223, at 14
(Jan. 11, 1972); see, e.g., Computer Response Corp. (Jan. 8, 1973), [1972-1973 Transfer
Binder] FED. SEC. L. REP. (CCH) 79,228, at 82,697.
187The rule provides that tacking is permitted if the consideration for the conversion "consist[s] solely of other securities of the same issuer surrendered for conversion." SEC Rule 144(d)(4)(B), 17 C.F.R. § 230.144(d)(4)(ii) (1976). It is unclear whether
this prohibits the payment of cash for fractional shares or the satisfaction of unpaid
interest on the underlying security. However, tacking has been permitted where the
issuer gives a premium to shareholders in the form of either a reduced conversion rate
or an offering of additional shares upon conversion of a given amount of securities.
Decraform, Inc. (Feb. 16, 1973), summarized in [1973] 190 SEC. REG. & L. REP. (BNA)
C-I.
188 In such instances, the holding period of the converted securities commences on
the date of conversion. See, e.g., Jacobs Eng'r Group (Aug. 6, 1975), summarized in
[1975] 316 SEC. REG. & L. REP. (BNA) C-2 (parent company's securities acquired
through the conversion of the subsidiary's loan notes); Walter E. Heller Int'l Corp. (Oct.
12, 1972), summarized in [1972] 174 SEC. REG. & L. REP. (BNA) C-2 (securities of a
successor company into which the issuer has merged are received through conversion
by the latter's stockholders); Power Physics Corp. (Aug. 24, 1972), [1972-1973 Transfer
Binder] FED. SEC. L. REP. (CCH) 78,972, at 82,094-95 (securities of a subsidiary acquired through the conversion of debentures of the parent). Tacking of holding periods
for securities received in such reorganizations has also been sought under § (d)(4)(A) of
the rule, 17 C.F.R. § 230.144(d)(4)(i) (1976), with equal lack of success. See note 185
sup ra.
189 Securities Act Release No. 5306, at 9 illus. VII(G) (Sept. 26, 1972); Dynarad, Inc.
(June 22, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
78,868; cf.
Wright Air Lines, Inc. (July 17, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP.
(CCH)
78,937, at 82,028 (holding period of restricted common stock obtained upon
exercise of warrants issued in conjunction with a subordinated note begins when warrants exercised). The surrender of a note as payment for the exercise price of a warrant
is likewise deemed to involve a new investment decision thereby starting a new holding period. Microform Data Syss., Inc. (July 20, 1972), [1972-1973 Transfer Binder] FED.
SEC. L. REP. (CCH) 78,916, at 81,970.
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Contingent Issues

The holding period of securities acquired as a contingent portion
of the purchase price for a business 1 90 relates back to the date of the
acquisition of the business unless further consideration is required for
their issuance.' 9 ' If "further consideration" is required, then in
economic terms the recipient was not fully at risk with respect to the
contingent shares, and the issuance of such shares is related to a new
transaction. Further consideration barring tacking has arisen where
an acquisition agreement is amended to increase the contingent
shares above the number required to be issued under the original
agreement in return for a waiver of the seller's warranty1 9 2 or of
registration rights under the original agreement. 1 9 3 A more reason,9oContingent issues are generally utilized in connection

with the acquisition of

businesses which, because of their uncertain value, require that the transfer of the securities of the issuer-acquirer be deferred and made dependent upon future events such

as the future earnings of the acquired business (earn-out shares) or the future market
value of the issuer's securities (market price maintenance shares). See generallyIMiller,
Contingent Payouts, 7 REV. SEC. REG. 903, 903-04 (1974). The SEC has considered the
application of this tacking provision with respect to many types of contingent payout
arrangements and formulas. See D. GOLDWASSER, supra note 3, § 7.08.2, at 237-38.
The SEC could have limited section (d)(4)(C) to its literal terms, i.e., to "[s]ecurities
acquired as a contingent payment of the purchase price of an equity interest in a business, or the assets of a business.-

SEC Rule 144(d)(4)(C), 17 C.F.R. § 230.144(d)(4)(iii)

(1976). It has, however, allowed tacking in cases of mergers, Transitron Elec. Corp.
(Apr. 12, 1972), summarized in [1972] 151 SEC. REG. & L. REP. (BNA) C-1. See also Republic Corp. (Feb. 22, 1973), summarized in [1973] 191 SEC. REG. & L. REP. (BNA) C-1.
i9i SEC Rule 144(d)(4)(C), 17 C.F.R. § 230.144(d)(4)(iii) (1976). Analogously, the
holding period of restricted securities received by a finder as a fixed percentage of the
contingent earn-out shares involved in the purchase of a business's equity interest hegins at the time of the sale of the business assets. Flagg Indus., Inc. (Jan. 22, 1973),
[1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,243, at 82,729-30. See also
Magnetic Head Corp. (Oct. 20, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP.
(CCH) 79,072, at 82,315 (holding period for restricted securities received by a seller of
a business in installments subsequent to the purchase agreement is deemed to begin on
the date of the agreement rather than on the delivery date).
192 Computing & Software, Inc. (Sept. 8, 1972), summarized in [1972] 169 SEC. REG.
& L. REP. (BNA) C-I. In return for the issuance of more shares, the seller waived rights
under the original agreement to damages or rescission for the buyer's alleged breach of
warranty with respect to the issued shares. Id.
193 Republic Corp. (Feb. 22, 1973), summarized in [1973] 191 SEC. REG. & L. REP.
(BNA) C-1.
However, where the contingent shares are subject tunder the antidilution provisions
of an acquisition agreement to adjustments reflecting changes which might occur to the
issuer's stock as well as any hreach of warranty by the acquired company no further
consideration is involved because "the conditions of issuance [of the additional shares]
did not rise to a 'contingency.' " Rollins, Inc. (Nov. 16, 1972), summarized in [1973] 188
SEC. REG. & L. REP. (BNA) C-2. For the same reason, no further consideration is involved where an issuer exercises options resulting in the issue of additional shares to
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able approach, however, is to disallow tacking only in relation to the
additional securities issued. 194
Transactions which are contingent upon various types of employment agreements, typically involving executive compensation
plans, are specifically covered by this provision of' the rule. Thus,
"agreement[s] . . . to remain in the employment of, or not to compete with, the issuer or affiliate or the rendering of services pursuant
to such agreement[s]" are explicitly deemed not to involve further
consideration.1 95 If the conditions on the sale of such securities go
beyond the express limits of this provision, however, the holding
period may not be tacked. 196 The extent to which this tacking provision covers escrowed shares which are received, for example, by a
seller of a business, and released at closing or later upon fulfillment
of specified conditions has not as yet been clarified. The SEC has by
analogy from the general holding period condition required that
beneficial ownership in the escrowed securities should be in the investor throughout before it will permit relation back to the issuance
into escrow. 197 Thus, the SEC has required that persons acquiring
the escrowed stock have the right to vote and to dividends while
1 98
the stock is in escrow.
the seller. Computing & Software, Inc. (Jan. 11, 1973), summarized in [1973] 188 SEC.
REG. & L. REP. (BNA) C-3.
194 Ozite Corp. (Dec. 13, 1972), summarized in [19731188 SEC. REG. & L. REP.
(BNA) C-2.
195SEC Rule 144(d)(4)(C), 17 C.F.R. § 230.144(d)(4)(iii) (1976). A requirement
under an executive compensation plan that stock sold to executives at a discount from
the market price be resold to the issuer at the discount price if a participant ceases his
employment prior to the lapse of a specified period, was not considered to amount to
further consideration. Jacobs, Persinger & Parker (July 17, 1972), [1972-1973 Transfer
Binder] FED. SEC. L. REP. (CCH) 78,945.
196See text accompanying notes 168-69 supra.
197 See SEC Rule 144(d)(1), 17 C.F.R. § 230.144(d)(1) (1976). Beneficial ownership
of escrowed shares is not considered to have passed if the purchaser is not permitted to
transfer, sell or otherwise dispose of the securities, and is subject to significant restrictions on dividends and voting rights, Communications Consultants, Inc. (Apr. 13, 1972),
[1971-1972 Transfer Binder] FED. SEC. L. REP. (CCIH)
78,764, at 81,607, or if the
purchaser never acquires physical possession, even though the shares are transferred
into his name, Datapax Computer Syss. Corp. (Aug. 21, 1972), [1972-1973 Transfer
Binder] FED. SEC. L. REP. (CCH) 78,958, at 82,064 (decisive also was the fact that the
purchase price had been represented by an unsecured promissory note which was not
paid on the due date). See also American Hosp. Supply (Nov. 15, 1972), summarized in
[1973] 188 SEC. REG. & L. REP. (BNA) C-4, where contingent shares received through a
business combination were placed in escrow as security fbr a property of indeterminate
value; beneficial ownership was not deemed to have passed because of the resulting
impossibility in determining when the purchaser obtained a vested right to the shares.
198 See, e.g., Pennsylvania Life Co. (Nov. 10, 1972), [1972-1973 Transfer Binder]
FED. SEC. L. REP. (CCH)
79,119, at 82,421 (beneficial ownership in recipients of
escrow shares where they "ha[d] full voting rights").
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It has been suggested "[t]hat this interpretation produces an
anomalous result," because in an escrow situation the economic risk
is on the person entitled to receive the shares out of escrow once
the conditions are satisfied, irrespective of his voting or dividend
rights. 19 9 Thus, it is argued, the SEC's interpretation has reduced the
recipient's position in the context of rule 144 to that of a mere holder
of contingent rights to receive unissued shares. 20 0 The better approach would be to apply this tacking provision fully to contingent
payouts even if the issuer's shares are placed in escrow and voting
and dividend rights are restricted.
Pledges

Where securities have been acquired by a pledgee upon a
pledgor's default rule 144 permits the pledgee to relate back to the
date of the pledgor's acquisition in order to determine his own holding period 20 1 provided the pledge was bona fide. 20 2 In addition, the

199 Miller, supra note 190, at 906. The author argues that the purpose of the beneficial ownership requirement is to assure that the investor bears the full economic risk
over the two-year period, but that the assumption upon which this requirement is
based-namely, that the beneficial owner is the bearer of the economic risk-is unjustified in the case of escrow shares. Id.
200 Id. The author points out that the SEC has said that where there is an agreement
to issue shares for a consideration already received but actual delivery is delayed until
the satisfiaction of unrelated requirements, the holding period may not commence until
the share certificates are issued. Id. (citing A & E Plastik Pak, Inc. (Nov. 27, 1972)). Presumably, the basis for such a ruling is that the stock may never be issued because of the
outstanding requirements. See id.
Recently, the SEC relaxed its position in this area in Georgia- Pacific Corp. (Sept.
24, 1976), ,suoinarized in [1976] 372 SEC. REG. & L. REP. (BNA) C-1. Additional escrowed shares, to be transferred to the seller only if the market price of the issuer's
stock fell, were " 'deemed to have been issued on the closing date of the merger.' "' Id.
201 SEC Rule 144(d)(4)(D),
17 C.F.R. § 230.144(d)(4)(iv) (1976); see Hueter, The
Plight of the Pledgee Under Rule 144, 91 BANKING L.J. 511, 532-35 (1974); Nimkin, The
Pledgee and Ride 144, 5 REV. SEC. REG. 925, 927 (1972).
Multiple tacking has been permitted by pledgees in some circumstances. See, e.g.,
General Exploration Co. (June 5, 1974), soimiorized ill [1974] 257 SEC. REG. & L. REP.
(BNA) C-3 (pledgee's estate can relate back to the date of the pledgor's acquisition);
Arizona-Colorado Land & Cattle Co. (Dec. 14, 1972) (pledgee who had originally sold
shares to pledgor allowed to include his own prior holding period).
202 SEC Rule
144(d)(4)(D), 17 C.F.R. § 230.144(d)(4)(iv) (1976). This provision
codified in part the decision in SEC v. Guild Films Co., 279 F.2d 485 (2d Cir.), cert.
denied, 364 U.S. 819 (1960), where a pledgee, selling securities pledged by an affiliate
of the issuer after default, was held to be an underwriter despite its apparent " 'good
faith' " in entering into the pledge agreement. 279 F.2d at 489-90. The pledge was
considered to be merely a vehicle for a distribution by the affiliate in violation of the
registration provisions of the Act. See id. Decisive in the case was the fact that at the
time of the pledge agreement, it was apparent that the pledgor would probably default,
thus the pledge was not "bona fide.'" Id. at 490. See generally!Sargent, The Guild Films
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rule permits the purchaser on default to relate his holding period
20 3
back to the same date, i.e., the original acquisition by the pledgor.
However, the rule expressly prevents tacking where the pledgor
is the issuer or where the securities were pledged without recourse.
In such cases, the securities are "deemed to have been acquired by
the pledgee at the time of the pledge or by the purchaser at the time
of purchase.2°4
Gifts, Trusts and Estates
Rule 144 treats gifts, trusts, and estates similarly to pledged securities in that the holder is permitted to relate his holding period
back to the date of acquisition by the donor, settlor, or testator from
whom the securities were received. 20 5 Multiple tacking 20 6 is also
Case: The Effect of "Good Faith" in Foreclosure Sales of Unregistered Securities
Pledged as Collateral,46 VA. L. REV. 1573 (1960).
On the basis of the Guild Films decision, rule 144 re6ognizes that in a pledge

situation, the pledgee is "stepping into the shoes" of the pledgor and should therefore
be allowed to relate his holding period back to the pledgor's acquisition provided the
pledge was bona fide. SEC Securities Act Release No. 5223, at 9 (Jan. 11, 1972). In
Puritan Investors Corp. (July 5, 1974), [1974-1975 Transfer Binder] FED. SEC. L. REP.
(CCH)
79,920, at 84,364-65, a pledge of shares being purchased was not considered
bona fide since it secured the non-recourse note given to the seller, which note was
being used to purchase the securities. See also SEC Rule 144(d)(2), 17 C.F.R. § 230.144(d)(2) (1976); General Elec. Co. (Oct. 13, 1976), [Current Volume] FED. SEC. L. REP.
(CCH) 80,786; text accompanying notes 161-66 supra.
203 SEC Rule 144(d)(4)(D), 17 C.F.R. § 230.144(d)(4)(iv) (1976); Valicenti Leighton
Reid & Pine (Apr. 14, 1972) [1971-1972 Transfer Binder] FED. SEC. L. REP. (CCH)
78,761. If the pledgee himself purchases the securities in his own private foreclosure
sale, he is considered to be the purchaser upon default under this provision, provided
the pledge was bona fide and he "had full recourse against the pledgor." Frost Nat'l
Bank of San Antonio (June 7, 1976), summarized in [1976] 357 SEC. REG. & L. REP.
(BNA) C-I. However, a subsequent purchaser from a pledgee-purchaser cannot avail
himself of this provision, and thus his holding period commences at the time he acquires the shares. Jack H. Bookey (June 4, 1973), [1973 Transfer Binder] FED. SEC. L.
REP. (CCH) 79,403.
21 SEC Rule 144(d)(4)(D), 17 C.F.R. § 230.144(d)(4)(iv) (1976). The implication is
that the absence of recourse against the pledgor is evidence that the transaction was in
fact a private sale by the pledgor and not a bona fide pledge. See Puritan Investors
Corp. (July 5, 1974), [1974-1975 Transfer Binder] FED. SEC. L. REP (CCH) 79,920, at
84,364-65.
205 SEC Rule 144(d)(4)(E)-(G), 17 C.F.R. § 230.144(d)(4)(v)-(vii) (1976); see Pamida,
Inc. (Apr. 25, 1975), summarized in [1975] 301 SEC. REG. & L. REP. (BNA) C-1. Note
that securities received from an issuer are specifically excluded from section (d)(4)(E)
which permits a donee of securities to tack the holding period of his donor. 17 C.F.R.
§ 230.144(d)(4)(v) (1976).
206 Multiple tacking is allowed not only in the specific cases expressly referred to in
the rule, see notes 201-03 supra and accompanying text; note 208 infra, but also in
situations where during the two-year period, events have occurred permitting tacking on
separate occasions by the original or new holder. See, e.g., Sequential Information Syss.,
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permitted in the case of trusts and estates, so that beneficiaries 20 7
may tack their own holding period to that of the trust or estate as
20 8
well as to that of the original holder.
With respect to outright gifts to employees, rather than acquisi-

tions through employee stock purchase plans, 20 9 the SEC has repeatedly refused to allow employees to relate their holding periods
back to the date of acquisition by the employer-donor. 2 10 This is so
even if there is no requirement for additional services prior to vesting. The basis of these rulings seems to be "that ...
awards to
employees under any pretext are, in fact, additional compensation for
services."211
General Cases
2 12
Despite an express declaration to the contrary by the SEC,
Inc. (Sept. 28, 1973), summarized in [1973] 222 SEC. REG. & L. REP. (BNA) C-2, where
an investor whose debentures were converted to preferred stock pursuant to Chapter XI
bankruptcy proceedings and who then converted his holdings to common stock was
allowed to relate his holding period back to the date he originally purchased the debentures. Similarly, upon a pledgor's default, a pledgee's estate was allowed to relate back
to the date of the pledgor's acquisition. General Exploration Co. (June 5, 1974), stnmarized in [1974] 257 SEC. REG. & L. REP. (BNA) C-3.
However, it has been suggested that if a person "abuses" one of the tacking rules,
he should be prevented from using other tacking rules with respect to that particular
security. Private Placees, supra note 3, at 871-72. This commentator further suggests
that a non-bona fide pledgee who is not permitted by the provision on pledges to relate
his holding period back to the date of the pledgor's acquisition should be prevented
from likewise tacking the holding period of any stock dividend he receives on those
securities. Id.
207 Tacking is not available to a judgment creditor of an estate beneficiary. Westinghouse Elec. Corp. (Oct. 15, 1973), [1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,543, at 83,490.
In the case of revocable trusts, the settlor is treated as another beneficiary, and his
holding period commences at the time of his original acquisition. See, e.g., Royal Indus.,
Inc. (Dec. 18, 1972).
208 SEC Rule 144(d)(4)(F)-(G), 17 C.F.R. § 230.144(d)(4)(vi)-(vii) (1976). The holding period of shares which were transferred to a charity by the exercise of a testamentary power of appointment may be related back to the date of acquisition by the settlor,
as long as the beneficiary who exercised the power does not have the power otherwise
to dispose of the shares during his lifetime. Federation of Protestant Welfare Agencies,
Inc. (Feb. 5, 1973), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,264, at
82,769-70.
209 For discussion of securities acquired under such stock purchase plans, see notes
168-69 supra and accompanying text.
21o See, e.g., Farinon Elec. Co. (Sept. 15, 1975); Xonics, Inc. (Aug. 25, 1975); and
The Rouse Co. (July 6, 1972), where the donors were either employers or affiliates of
the employer.
21i Goldwasser, The No-Sale Trap, 9 REV. SEC. REG. 981, 982 (1976).
212 See, e.g., Intertherm, Inc. (Oct. 5, 1972), [1972-1973 Transfer Binder] FED. SEC.
L. REP. (CCH)

79,055, at 82,286. The rule's expansive "definition of 'person' . . .
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the specific provisions discussed above are in practice not all inclusive
of the situations where tacking is permitted. The SEC has allowed
tacking in cases outside of these provisions where because of the
identity of interests between the parties, the holder is considered to
have acquired beneficial ownership at the same time as the prior
holder.
Thus, partners who receive restricted securities as distributions
by their partnerships may tack their holding periods to that of the
partnership. 213 Similarly, the holding period of stock purchased by
serves to aggregate sales of securities by [those] therein (lescribed" f]or the purpose of
the volume limitations. Id. (quoting from SEC Rule 144(a)(2), 17 C.F.R. § 230.144(a)(2)
(1976)); see text accompanying notes 261-69 infra. The SEC has repeatedly rejected the
idea that the aggregation and tacking provisions of the rule are reciprocal. Thus, for
example, the rule 144 sales of a corporation and those of a ten percent stockholder must
be aggregated for purposes of satisfying the volume limitations by virtue of the rule's
expansive definition of "person." [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,055, at 82,286. When the stockholder gives restricted securities to the corporation
in return for a controlling interest, however, the corporation may not tack the controlling
shareholder's holding period. Anglia Corp. (Oct. 13, 1972), suinarized in [1972] 174
SEC. REG. & L. REP. (BNA) C-1. It had been hoped by some that the definition of
"person" would be extended to allow tacking of holding periods in such situations. See,
e.g., Flanagin, supra note 19, at 95-96; Private Placees, supra note 3, at 871. On the one
hand, such an interpretation would have been particularly helpful to holders of securities which pass by operation of law rather than through a trust or estate such as
securities which pass outside the probate estate by joint tenancy. The SEC has, however, allowed a joint tenant upon partition (pursuant to a divorce settlement) to relate
the holding period back to the date of acquisition by the joint tenancy under the general
beneficial ownership requirement. Wal-Mart Slores, Inc. (Aug. 30, 1976), [Current
Volume] FED. SEC. L. REP. (CCH)
80,705, at 86,829-30, discussed at note 215 infra.
Presumably, the same result would obtain where the securities passed by right of survivorship. See generally Morris, Estate Planning for the Rule 144 Security, 19 N.Y.L.F.
35, 45 & n.54 (1973). In another context, it has been suggested that survivors of a joint
tenancy should be treated as other beneficiaries of the estate. Wander, Limitations on
the Amount of Securities That Can Be Sold in Compliance with Rule 144, 67 Nw. U.L.
REV. 111, 119 (Supp. 1972). If this is so, then non-affiliated survivors would not be
subject to any holding period. See text accompanying notes 176-77 supra.
On the other hand, had the expansive definition of "person" been applied to the
rule's holding period provision, the specific tacking rules for gifts, trusts and estates
would have been rendered superfluous and a substantial loophole would have been
created in the rule's resale restrictions. Flanagin, supra note 19, at 104. Not surprisingly, the SEC ruled against applying the definition of "person" to rule 144(d) but in
doing so, declared that no tacking is allowed outside the rule's specific tacking rules.
213 See, e.g., American Garden Prods., Inc. (Apr. 14, 1972), [1971-1972 Transfer
Binder] FED. SEC. L. REP. (CCH)
78,768, at 81,615-16 (provided the partners also
aggregate their sales for the purpose of the volume limitations). See also SEC Securities
Act Release No. 5306, at 6 illus. VII(A) (Sept. 26, 1972); Overseas Shipholding Group,
Inc. (Aug. 1, 1973), [1973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,490; note 221
infra. On the other hand, a partnership may not tack the holding period of one of its partners. Advanced Micro Devices, Inc. (June 20, 1973); Capital Management Servs., Inc.
(June 20, 1973).
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nominee partnerships and subsequently distributed to the beneficial
owners is deemed to commence at the time of acquisition by the
nominee partnerships. 2 14 The holding period of shares acquired from
a former spouse in a property settlement agreement upon divorce

may include that of the former spouse.

2 15

More importantly, the

holding period for restricted securities acquired in an exchange ex2 16
comempted from registration Linder section 3(a)(10) of' the Act
21 7
Likewise,
mences at the time of' acquisition of the original shares.

its
the holding period for shares transferred to a holding company by 218
sole shareholder begins upon the shareholder's original acquisition.

The SEC has ruled differently, however, where it has perceived a
lack of identity of economic interest between the corporation and the
shareholder. 2 19 Compare, for instance, the treatment of transactions
214 Advent Corp. (Aug. 1, 1973), [1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,486, at 83,346-47. The SEC stipulated that the former partners must aggregate their
sales for the purpose of the volume limitations for two years after dissolution. Id. at
83,347.
215 See, e.g., Wal-Mart Stores, Inc. (Aug. 30, 1976), [Current Volume] FED. SEC. L.
REP. (CCH) 80,705, at 86,829-30 (securities held in joint tenancy partitioned pursuant
to property settlemeut), discussed at note 212 suipra; Dolman, Kaplan, Neiter & Hart
79,789, at
(Apr. 29, 1974), [1973-1974 Transfer Binder] FED. SEC. L. REP. (CCH)
84,146 (securities held by husband transferred to wife pursuant to property settlement);
Milton Bradley Co. (Feb. 5, 1973), [1972-1973 Transfer Binder] FED. SEC. L. REP.
(CCH) 79,267, at 82,779 (securities acquired pursuant to court approved property settlement between spouses); Century Medical, Inc. (Sept. 29, 1972), [1972-1973 Transfer
Binder] FED. SEC. L. REP. (CCH) 79,025 (securities held as community property distributed in property settlement). See also note 304 infra and accompanying text.
216 Securities Act of 1933, § 3(a)(10), 15 U.S.C. § 77c(a)(10) (1970).
217 See, e.g., Dean Witter Organization, Inc. (Nov. 1, 1976), su mniarized in [1976]
377 SEC. REG. & L. REP. (BNA) C-1; Tymshare, Inc. (May 28, 1976), [1975-1976 Transfer Binder] FED. SEC. L. REP. (CCH) 1180,569, at 86,464-65; Kasper Instruments, Inc.
80,431, at
(Feb. 26, 1976), [1975-1976 Transfer Binder] FED. SEC. L. REP. (CCH)
86,137.
2i5 Black & Decker Mfg. Co. (June 13, 1975), summarized in [1975] 311 SEC. REG.
& L. REP. (BNA) C-I. See also Continental Alliance Corp. (Aug. 12, 1974), summarized
in [1974] 266 SEC. BEG. & L. REP. (BNA) C1 (securities transferred from holding company to wholly-owned subsidiary); General Crude Oil Co. (Dec. 26, 1973), summarized
in [1974] 233 SEC. REG. & L. REP. (BNA) C-5 (securities transferred from holding company to its sole shareholder, a private charitable trust). A wholly-owned subsidiary has
been permitted to tack the parent's holding period even where the securities had been
shifted through a group of other wholly-owned subsidiaries of the parent. First Am. Financial Corp. (May 10, 1976), summarized in [1976] 353 SEC. REG. & L. REP. (BNA) C-1.
See also Bay Equities, Inc. (Oct. 25, 1976), summarized in [1976] 378 SEC. REG. & L. REP.
(BNA) C-I, where tacking was permitted by a newly-created trust in respect of shares
acquired from a company in liquidation where the beneficial interest, first in the company and then the trust, was in a bank throughout.
2i There is a spectrum of fact situations which extend between the corporationshareholder relationship where tacking is not generally permitted, and the partnership
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between a holding company and a sole shareholder, 2 20 with that of
transactions between a corporation and a controlling shareholder,
22 1
where tacking is not permitted.
Tacking also has not been permitted outside of the rule's specific
tacking provisions where beneficial ownership of the securities was
considered to have been substantially altered as a result of the particular transaction. Thus, successive private placees may not tack
their holding periods, 222 the surviving entity in a statutory merger
may not tack the dissolved entity's holding period, 223 and a purchaser

situation where tacking is the norm. See, e.g., General Energy Corp. (Apr. 29, 1976),
80,499, at 86,306-07 (tacking
[1975-1976 Transfer Binder] FED. SEc. L. REP. (CCH)
not permitted where "shareholders of a small business investment [c]ompany" received
their shares through "a pro rata distribution"); Alaska Airlines, Inc. (Feb. 24, 1975),
summarized in [1975] 293 SEC. REG. & L. REP. (BNA) C-i (tacking not permitted where
a close corporation distributes shares to a liquidating trust); Hospital Financial Corp.
(Jan. 22, 1973), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,244, at
82,734 (where company distributed securities of another issuer to stockholders as a
dividend, holding period commenced upon date of distribution); Communications Consultants, Inc. (Apr. 13, 1972), [1971-1972 Transfer Binder] FED. SEC. L. REP. (CCH)
78,764, at 81,607 (restricted securities acquired by liquidating company distributed to
shareholders upon liquidation, holding period commences upon date of distribution).
The SEC's rationale in General Energy, which logically extends to its other rulings, is
that
[t]he Company has group interests distinguishable from the individual interests
of the Shareholders. Therefore, since the Shareholders cannot be considered to
step into the shoes of the Company upon distribution, . . . the Shareholders,

unlike limited partners, do not bear the economic risk until distribution ....
[1975-1976 Transfer Binder] FED. SEC. L. REP. (CCH) 80,499, at 86,307.
However, further along the spectrum there arise fact situations where a distinction
based upon the formalities of incorporation becomes unrealistic because the distribution
has a minimal effect on the shareholder's economic risk and in turn on the beneficial
ownership in the shares. Thus, for example, tacking has been permitted in the case of a
distribution by an incorporated partnership in liquidation which was beneficially owned
throughout by the original two partners. Damon Corp. (May 16, 1973), suoularized in
[1973] 204 SEC. REG. & L. REP. (BNA) C-2. See also D. GOLDWASSER, su pra note 3,
§ 7.02.1.4, at 194-97; notes 213-14 supra and accompanying text (partnerships); note
218 supra and accompanying text (corporations).
220 See note 218 supra and accompanying text.
221 Anglia Corp. (Oct. 13, 1972), summarized in [1972] 174 SEC. REG. & L. REP.
(BNA) C-1. Similarly, a shareholder of two holding companies
sisted of the issuer's common stock was not allowed to tack the
owned the holding company shares to the holding period of his
issuer on the basis that he was not the sole shareholder of the
tertherm, Inc. (Aug. 30, 1972), summarized in [1972] 168 SEC.
C-

whose only assets conperiod during which he
direct ownership in the
holding companies. InREG. & L. REP. (BNA)

222 SEC Securities Act Release No. 5223, at 9 (Jan. 11, 1972).

223 Zurn Indus., Inc. (July 11, 1973), [1973 Transfer Binder] FED. SEC. L. REP.
(CCH) 79,470, at 83,312.
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of a mutual fund's assets may not tack the fund's holding period. 224
Overall, the holding period requirement provides a measure of
certainty by which to judge the seller's economic risk of investment,
independently of his investment intent. At the same time, the concept of tacking has ameliorated some of the potentially harsh effects
of such an objective standard and has given the SEC considerable
administrative flexibility in allowing it to examine the economic effects of particular transactions.
V.

VOLUME LIMITATIONS

In order to ensure that rule 144 is not used to fiacilitate a public
distribution, and that transactions under the rule do not have an untoward impact on the trading market, 225 affiliates and private placees
selling under the rule are subject to a maximum limit in any sixmonth period 22 6 of one percent of the outstanding securities of the
same class.

2 27

224 Drew Nat'l Corp. (Jan. 18, 1973), [1972-1973 Transfer Binder] FED. SEC. L. REP.

(CCH)
79,238. at 82,715-16. Tacking was not permitted despite the fact that the
purchaser and the issuer executed an agreement substituting the purchaser for the
mutual fund in the original purchase agreement for the shares. The SEC considered
decisive the fact that the purchaser could not exercise voting and dividend rights in the
restricted shares until the date of the purchaser's agreement with the mutual fund. Id. at
82,716.
225
See SEC Rule 144 preliminary note, 17 C.F.R. § 230.144 (1976); THE WHEAT
REPORT, stipra note 8, at 191-92. For criticism of this rationale for volumne limitations,
see Note, SEC Rules 144 and 146: Private Placements for the Fete, 59 VA. L. REv. 886,
916-17 (1973).
226 The holder may make full use of the rule by selling up to the limit in successive
six-month periods. SEC Securities Act Release No. 5223, at 10 (Jan. 11, 1972); Jacobs,
Persinger & Parker (July 17, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP.
(CCH)
78,945, at 82,045. Carry-forward from one six-month period to the next, however, is not permitted. Release No. 5223, at 10.
227 SEC Rule 14 4 (e), 17 C.F.R. § 230.144(e), a.s amended by 41 FED. REG. 24,702
(1976) (to be codified at 17 C.F.R. § 230.144(e)(1)). In computing the amount of securities sold for purposes of the volmne limitation, the rule expressly excludes (1)
"[s]ecurities sold pursuant to an effective registration statement," SEC Rule 144(e)(3)(g),
17 C.F.R. § 230.144(e)(3)(vii) (1976); see Golden Cycle Corp. (Sept. 7, 1972), [1972-1973
Transfer Binder] FED. SEC. L. REP. (CCH) 79,004, at 82,169, (2) securities sold under
regulation A, SEC Rule 144(e)(3)(g), 17 C.F.R. § 230.144(e)(3)(vii) (1976), and (3) securities sold under section 4 of the Act, 15 U.S.C. § 77d (1970), in a transaction "not involving any public offering." SEC Rule 144(e)( 3 )(g), 17 C.F.R. § 230.144(e)(3)(vii) (1976).
When rule 144 was adopted in 1972, subsection (e)(3)(g) exempted inter alia, from
the volume limitations "[s]ecurities sold . . . pursuant to an exemption provided by
section 4 of the Act." 37 FED. REG. 598 (1972). The SEC interpreted this language to
exclude from the volume limitations "securities sold in private transactions which are
effected in a manner similar to private placements by issuers under Section 4(2) of the
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The Limitations

The precise amount of resales permissible under rule 144 in any
six-month period 2 28 depends on whether the issuer's "securities are
admitted to trading on a national securities exchange- 22 9 (listed
securities), 2 30 and whether they "are quoted on the automated quotaSecurities Act." Gadsby & Hannah (Sept. 8, 1972), [1972-1973 Transfer Binder] FED.
SEC. L. REP. (CCH)
79,006, at 82,173; accord, Harris, Beech & Wilcox (Apr. 14, 1972),
[1971-1972 Transfer Binder] FED. SEC. L. REP. (CCH) 78,773, at 81,623. The rule was

amended in 1974 to incorporate expressly this result. See SEC Securities Act Release
No. 5452, at 3, 6 (Feb. 1, 1974). This subsection presently exempts "[s]ecurities sold ...
pursuant to section 4 of the Act and not involving any public offering." SEC Rule
144(e)(3)(g), 17 C.F.R. § 230.144(e)(3)(vii) (1976). Thus, a holder of restricted stock or an
affiliate who sells in a private offering does not have to aggregate subsequent sales
under the rule with those of his private placees.
In addition, the SEC has ruled that a call option proposed to he satisfied hby open
market purchases may likewise be excluded. Masco Corp. (Jan. 29, 1976), suinniarized
in [1976] 339 SEC. BEG. & L. REP. (BNA) C-1. As rile 144 is in terms of "securities of
the same class," SEC Rule 144(e)(1)-(2), 17 C.F.R. § 230.144(e)(1)-(2), as amended by
41 FED. REG. 24,702 (1976) (to he codified at 17 C.F.R. § 230.144(e)(1)), a seller may
exclude all sales of another class of the issuer's securities from his computation. Thus,
except for convertible securities, each class of securities of the same issuer has its separate volume limitation. See SEC Rule 144(e), 17 C.F.R. § 230.144(e), as amended by 41
FED. REG. 24,702 (1976).
It should be noted, however, that except for these express exclusions, a nonaffiliate
must include in his computation all sales of restricted securities within the six-month
period, whether or not such sales are tinder rule 144. See SEC Rule 144(e)(2), 17 C.F.R.
§ 230.144(e)( 2 ) (1976). This, sales tinder SEC Rule 237, 17 C.F.R. § 230.237 (1976)
(providing an exemption for the negotiated sale of $50,000 of securities within a
12-month period, if held for more than five years), adopted in SEC Securities Release
No. 5224 (Jan. 19, 1972), are reqiired to be inclided. SEC Securities Act Release No.
5223, at 9 (Jan. 11, 1972). Affiliates must include all sales of securities of the same class,
whether or not such securities are restricted. SEC Rule 144(e)(1), 41 FED. REG. 24,702
(1976).
228 The six-month period begins upon the first sale under rule 144 and not upon the
filing of the notice of sale. SEC Securities Act Release No. 5306, at 10 illus. VIII(B)
(Sept. 26, 1972).
229 SEC Rile 144(e)(1)(A), 41 FED. REG. 24,702 (1976) (to be codified at 17 C.F.R.
§ 230.144(e)(1)(i)). A "'national secirities exchange" is an exchange that has become
registered with the SEC tinder the 1934 Act and has thereby come under Commission
regulation. See Securities Exchange Act of 1934, §§ 6, 19, 15 U.S.C. §§ 78f, 78s (1970).
230 Rule 144 is in terms of' "sectirities . . . admitted to trading," SEC Rile
144(e)(1)(A), 41 FED. REG. 24,702 (1976) (to be codified at 17 C.F.R. § 230.144(e)(1)(i)),
which includes in addition to listed securities, those to which an exchange has extended
nonlisted trading privileges. See Securities Exchange Act of 1934, § 12(f), 15 U.S.C.
§ 781(f) (1970). Thus, a seller's broker is obliged to find out whether nonlisted trading
privileges have been extended to the isster's securities, thereby bringing them tinder
the volume limitations applicable to exchange-traded securities. Where the issuer's
stock has been suspended from trading on the exchange on which it is listed, the limitation for exchange-traded stock is not applicable tntil the security is once again admitted
to trading. In the interim, and for four weeks after the lifting of the suspension, the
stibsection (e)(1)(B) limit for securities traded only over-the-cotinter would apply. Mangel Stores Corp. (Sept. 17, 1976), [Current Volume] FED. SEC. L. REP. (CCH) 80,733,

1977]

SEC RULE 144: FIRST FIVE YEARS

tion system of a registered securities association" 2 31 which system also
serves the over-the-counter market. Where the securities are not
listed on an exchange, only the limit of one percent of the outstanding
shares is applicable. 2 32 In the case of listed securities or those that are
listed and also "quoted on an automated quotation system," the maximum amount that can be sold is "the lesser of... one percent of the
shares outstanding [and] the average weekly reported volume of"
2 33
securities traded during the four weeks prior to the notice of sale.
The average weekly volume traded may be determined on the basis
of either the figu re reported through the consolidated transaction reporting system 23 4 or the total of the amounts reported on all
at 86,918; Applied Devices Corp. (Dec. 1, 1976), [Current Volume] FED. SEC. L. REP.
(CCH) 80,869.
231SEC Rule 144(e)(1)(A), 17 C.F.R. § 230.144(e)(1)(i) (1976). The Maloney Act, ch.
78
o-3 (1970)), extended
677, § 15A, 52 Stat. 1070 (1938) (current version at 15 U.S.C. §
SEC supervision to the OTC market by requiring registration of private voluntary associations of securities dealers. The only such association thus far registered with the SEC
is the National Association of Securities Dealers (NASD). For details of SEC regulation
over the NASD, see Comment, An Approach for Reconciling Antitrust Law and Securities Law: The Antitrust Immunity of the Securities Industry Reconsidered, 65 Nw.
U.L. REV. 260, 288-91 (1970).
232SEC Rule 144(e)(1)(B), 41 FED. REG. 24,702 (1976) (to be codified at 17 C.F.R.
4
§ 230.1 4(e)(1)(ii)). The SEC had proposed that in the case of' unlisted securities quoted
on an automated system, see note 236 infra, the limitation should include the average
weekly trading limit as an alternative to the one-percent limit, in order to minimize

market disruptionis in rule 144 sales in the OTC market. SEC Securities Release No.

5613, at 2 (Sept. 11, 1975). This proposal has now been withdrawn, however, because
there was no "evidence indicating that sales under the existing [one-percent] limitation
...have disrupted the trading markets." SEC Securities Act Release No. 5717, [Current
Volume] FED. SEC. L. REP. (CCH) 80,601, at 86,511-3 (June 8, 1976).
233 SEC Rule 144(e)(1)(A), 41 FED. REG. 24,702 (1976) (to be codified at 17 C.F.R.
§ 230.1 4 4(e)(1)(i)); accord, SEC Rule 144(e)(2), 17 C.F.R. § 230.144(e)(2) (1976). If a
notice of sale is not required to be filed, because, for example, the sale is pursuant to the
leakage provision in rule 145, the relevant date is the time of the sell order. SEC Rule
144(e)(1)(A), 41 FED. REG. 24,702 (1976) (to be codified at 17 C.F.R. § 230.144(e)(1)(i));
see Interco Inc. (Nov.8, 1976), [Current Volume] FED. SEC. L. REP. (CCH) 80,866. If
an OTC stock obtains listing, the average weekly trading limitation does not apply until
four weeks after listing, Reynolds Sec., Inc. (June 22, 1972), [1972-1973 Transfer Binder]
FED. SEC. L. REP. (CCH) 78,867, at 81,893, or for four weeks after relisting in the case
of suspensions, Applied Devices Corp. (Dec. 1, 1976), [Current Volune] FED. SEC. L. REP.
(CCH) 80,869.
234 SEC Rule 144(e)(1)(A)(2)(b), 41 FED. REG. 24,702 (1976) (to be codified at 17
C.F.R. § 230.144(e)(1)(i)(b)(2)). This section of the rule refers specifically to "the
consolidated transaction reporting system contemplated by Rule 17a-15 under the
Securities Exchange Act of 1934,'" 17 C.F.R. § 230.17a-15 (1976). SEC Rule
144(e)(I)(A)(2)(b), 41 FED. REG. 24,702 (1976); see SEC Securities Act Release No. 5717,
[Current \olume] FED. SEC. L. REP. (CCH)
80,601, at 86,511-3 (June 8, 1976). See
also, e.g., Gen. Elec. Foundation (May 3, 1976), [1975-1976 Transfer Binder] FED. SEC.
L. REP. (CCH) 80,496, where the SEC, prior to the amendment of the rule, allowed
the computation of the volume limitation on the figure reported on the composite tape. The
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exchanges 235 through the automated quotation system. 23 6
The first part of the volume limitation is in terms of the "average
weekly reported volume" as opposed to the largest weekly volume.2 3 7
The average weekly volume was chosen as the alternative maximum
for listed and quoted securities in order to mitigate possible distortion
2 38
of the regular trading volume caused by irregular block trading.
Initially, doubt existed as to whether the volume limitation for a
given six-month period became permanently fixed at the time of the
initial sale or was a continually moving average which would take
account of changes in trading volume subsequent to that initial
sale.2 39 The SEC, after some hesitation, 2 40 adopted a flexible apuse of the composite tape figure allows the inclusion of fourth market transactions reported by the Instinct quotation service. This "fourth market" covers direct transactions
in listed securities between institutional investors. See id.
235 Foreign stock exchanges may not be included in the calculation of the trading
volume. Genstar Ltd. (Oct. 6, 1975), [1975-1976 Transfer Binder] FED. SEC. L. REP.
(CCH) 4 80,358, at 85,951.
236 SEC Rule 144(e)(1)-(2), 17 C.F.R. § 230.144(e)(i)-(2), as amended by 41 FED.
REG. 24,702 (1976) (to be codified in 17 C.F.R. § 230.144(e)(1)). This section of the rule
was first amended in 1975 to refer to automated quotation systems. SEC Rule 144(e)(1)(A),
40 FED. REG. 44,541 (1975); SEC Securities Act Release No. 5613, at 2 (Sept. 11, 1975).
The principal quotation system is the Automated Quotations System administered by the
National Association of Securities Dealers (NASDAQ). See NASD BY-LAWS, art. XIV,
§§ 1-3, reprinted in NASD MANUAL (CCH) 44 1651-53. Prior to the adoption of the
1975 amendment, the SEC had considered that where a stock was traded on both an exchange and over-the-counter, the NASDAQ volume could be used in lieu of the exchange volume, but the two could not be combined. National Stock Exch. (Oct. 19,
1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,065, at 82,305. See
also D. GOLDWASSER, supra note 3, § 8.02.3.
237 SEC Rule
144(e)(1)(A)(2), 41 FED. REG. 24,702 (1976) (to be codified in 17
C.F.R. § 230.144(e)(1)(i)(b)); accord, SEC Rule 144(e)(2), 17 C.F.R. § 230.144(e)(2)
(1976).
238 SEC Securities Act Release No. 5223, at 9 (Jan. 11, 1972). Moreover, the average
weekly trading limitation is applied strictly so that holders of listed restricted stock may
find it impossible to use rule 144 if there is only negligible trading in the stock. See,
e.g., Strange Co. (June 5, 1975), summarized in [1975] 307 SEC. REG. & L. REP. (BNA),
C-I; Flowers Indus., Inc. (Oct. 18, 1974), [1974-1975 Transfer Binder] FED. SEC. L.
REP. (CCH) $ 80,027, at 84,744-45; Jebco, Inc. (June 9, 1972), [1972-1973 Transfer
Binder] FED. SEC. L. REP. (CCH) 4 78,859, at 81,879. But see Coggeshall & Hicks, Inc.
(June 22, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
78,866, at
81,893, where the SEC allowed the use of the maximum one-percent limitation on the
basis that no-exchange trading in the stock had taken place in the four weeks prior to
sale.
239 For example at the time of his sell order, a holder is faced with a quota of 10,000
shares based on a weekly average; he sells that amount; two months later, the quota
jumps to 20,000 after three weeks of heavy trading. Under a moving average, the holder
would be permitted to sell another 10,000 shares within the same six-month period. See
SEC Securities Act Release No. 5306, at 9-10 illus. VIII(A) (Sept. 26, 1972).
240 At first, the SEC was cool toward multiple computations in a single six-month
period. See Dow, Lohnes & Albertson (Apr. 14, 1972), [1971-1972 Transfer Binder] FED.
SEC. L. REP. (CCH) 78,762, at 81,604.
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proach whereby the average weekly volume could be recomputed at
any time and as many times as desired during the six-month period,
24 1
so long as the overall one-percent limitation was not exceeded.
Adoption of the moving average is fully consistent with the need to
limit the amount of securities sold in relation to the overall trading in
the security. Moreover, such a relaxation is unlikely to lead to abuses
because the alternate limitation of one percent of shares outstanding
remains the maximum ceiling for weeks with unusually high trading
averages.
An additional problem arises if the listed security is sold on more
than one exchange. Although a seller is entitled to take account of
trading in the security on all national exchanges, it may be difficult to
gather the necessary volume information in the absence of a composite tape or a financial press which prints it all. The rule puts the
burden of compliance not only on sellers but also on their brokers by
urging them to make reasonable efforts to determine that the sale
does not constitute an illegal distribution and specifically suggests
24 2
that they obtain trading information and keep it on file.
The second part of the volume restriction is a limit of "one percent of the shares or other units of the class outstanding as shown by
the most recent report or statement published by the issuer. '"243 In
the case of listed issues, the percentage of outstanding shares is an
alternative limitation; but for sales of unlisted issues, it is the sole
244
criterion for determining volume.
241 SEC Securities Act Release No. 5306, at 9-10 illus. VIII(A) (Sept. 26, 1972). The
seller must, however, file an amended notice of sale if he wants to sell additional securities. Id. See also text accompanying notes 360-63 infra. Of course, the prior sales of
the holder and his affiliates must be excluded when calculating this moving average,
i.e., no "bootstrapping." Release No. 5306, at 9 illus. VIII(A); accord, Dow, Lohnes &
Albertson, (Apr. 14, 1972), [1971-1972 Transfer Binder] FED. SEC. L. REP. (CCH)
78,762, at 81,604. Recently, the SEC further relaxed the limit in the case where the
seller is required to file an amended notice of sale after 90 days from the original filing.
See SEC Rule 144(h), 17 C.F.R. § 230.144(h) (1976). Even if the average weekly trading
volume has decreased since his original notice, a seller is permitted to sell a number of
shares based on the higher trading volume existing at the time of the original notice, as
long as the amended notice is filed within six months of the original notice. Paul,
Weiss, Rifkind, Wharton & Garrison (Aug. 19, 1976), [Current Volume] FED. SEC. L.
REP. (CCH) 80,708, at 86,836.
1
3
23
242 SEC Rule 44(g)( ), 17 C.F.R. §
0.144(g)(3) notes (1976); see text accompanying notes 118 & 136-37 supra; notes 330-35 infra and accompanying text.
242 SEC Rule 144(e)(1)(A)(1), (B), 41 FED. REG. 24,702 (1976) (to be codified at 17
C.F.R. § 230.144(e)(1)(i)(a), (ii)); accord, SEC Rule 144(e)(2), 17 C.F.R. § 230.144(e)(2)
(1976).
244 Compare SEC Rule 144(e)(1)(A), 41 FED. REG. 24,702 (1976) (to be codified at
17 C.F.R. § 230.144(e)(1)(i)), with SEC Rule 144(e)(1)(B), 17 C.F.R. § 230.144(e)(1)(ii)
(1976). A preliminary point relates to what constitutes "shares or other units of the class
outstanding" as used in SEC Rule 144(e)(1)(A)(1), (B), 41 FED. REG. 24,702 (1976). To
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An important question arises as to how a would-be seller can
determine quickly the number of shares outstanding as shown by the
issuer's most recent published report or statement. This can be vital
because he can only take advantage of additional outstanding shares if
the issuer has actually disclosed their issuance publicly. 2 45 As the rule
speaks in terms of published statements, it appears that a seller may
not be able to rely safely on the most recent information filed with
the SEC. For example, a subsequent press release by the issuer or
an announcement at its annual meeting stating a different number of
outstanding shares may be sufficient to render the filed information
obsolete.246 Thus, holders of control or restricted securities have the
additional burden of going to the issuer in each case to ensure a
current figure.

247

B. The Aggregation Provisions
In formulating the volume limitations in rule 144, the SEC
realized that no such limitation would achieve its goal of market protection if its application was purely in terms of the individual, and
that only an overall limitation would prevent market disruptions
date, the SEC has indicated that the determination of the number of outstanding shares
may reflect a stock split or a 100% stock distribution after the filing of the notice of sale,
Hecht, Hadfield, Hays, Landsman & Head (Nov. 1, 1972), [1972-1973 Transfer Binder]
FED. SEC. L. REP. (CCH)
79,102, at 82,382, provided that the increase will not "disrupt the trading markets and that . . . the sharehplder after a split would be selling only
the equivalent of the number of pre-split shares whose sale in reliance on Rule 144
ha[d] already been authorized." Id. The SEC has not, however, allowed the figure to
"include shares reserved for conversion, exercise of warrants and options," Environmental Sciences Corp. (July 30, 1973), [1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,466, at 83,302, or shares not issued at the time of the filing of the notice of sale, see
Dynarad, Inc. (Oct. 2, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,026, at 82,235.
245 Dynarad, Inc. (Jan. 8, 1973), [1972-1973 Transfer Binder] FED. SEC. L. REP.
(CCH) 79,232.
246 Wander, supra note 212, at 120-21; see, e.g., Dynarad, Inc. (Oct. 2, 1972),
[1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,026, at 82,235 (announcement made at annual meeting deemed sufficient publication). In order to assist stockholders wishing to sell under rule 144, the SEC now
require[s] [reporting] issuers to include on the facing sheet of [their annual and
quarterly] reports filed [with the SEC] a statement of the number of shares
outstanding of each class of their common stock, as of the last day of the period
covered by each report.
SEC Securities Act Release No. 5717, [Current Volume] FED. SEC. L. REP. (CCH)
80,601, at 86,511-3 (June 8, 1976).
247 This is especially necessary where the issuer has publicly disclosed, for example
in a letter to shareholders, that it has issued additional shares but has failed to specify
the number of shares outstanding after the issue. See also D. GOLDWASSER, supra note
3, § 8.02.4, at 274; note 241 supra.
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caused by the aggregate effect of several individual transactions in the
same securities. 24 8 Thus, sales of the same issue by related individuals or entities are aggregated to determine whether their combined
sales have exceeded the applicable volume limitation. 2 49 Aggregation
is implemented by four means in rule 144: by deeming convertible
and converted securities of the same class equivalents, 250 through expansive definitions for "person" 251 and "affiliate,- 2 52 by implying automatically agreements from certain specified relationships, 253 and by
adopting a catch-all provision to allow the SEC to imply agreements
25 4
in other circumstances.
Convertible Securities
For the purpose of determining the total volume of securities
sold by a holder, rule 144 considers "convertible securities and se248 Under pre-rule 144 law, the existence of a large number of sales of restricted
securities by unrelated persons was relevant to a determination of whether there had
been an illegal distribution even if the persons had not acted in concert. See, e.g.,
Unicapital Corp. (Mar. 18, 1971), [1970-1971 Transfer Binder] FED., SEC. L. REP. (CCH)
78,123; Viatron Computer Syss. Corp. (Feb. 4, 1971), [1970-1971 Transfer Binder] FED.
SEC. L. REP. (CCH) 78,052.
3
249 SEC Rule 144(e)(3), 17 C.F.R. § 230.144(e)( ) (1976). Without such a provision,
the SEC could never be certain whether each of several unrelated entities-each of
which might privately bold one percent of the shares of the class outstanding-would
not, in the aggregate, sell a large percentage of outstanding shares within a short period.
Rule 144 is an attempt to balance the competing interests involved. On the one hand, it
rejects any overall volume limitation for all sales of the same security. This has allowed
unrelated individuals to trade in disregard of the sales made by others, at the expense of
possible market disruptions. On the other hand, rule 144 attempts to prevent sales made
by group action and the use of' various nonsale transfers which might be first steps in an
ultimate distribution. The rationale here is that market disruptions resulting from aggregate sales by individuals are most likely to arise when the individuals' market decisions
to trade are not based upon separate assessments of the market but upon some form of
agreement between them.
2-50 SEC Rule 144(e)(3)(A), 17 C.F.R. § 230.144(e)(3)(i) (1976).
2
251 SEC Rule 144(a)( ), 17 C.F.R. § 230.144(a)(2) (1976). See also note 212 supra;
text accompanying notes 261-69 infra.
3
252 SEC Rule 144(a)(1), 17 C.F.R. § 2 0.144(a)(1) (1976). For further discussion of
the scope of this definition, see text accompanying notes 63-71 supra. In addition, when
calculating their volume limitations, affiliates must include sales of all securities of the
same class, whether or not restricted, that have been sold for their account within the
previous six months. SEC Rule 144(e)(1), 17 C.F.R. § 23 0.144(e)(1) (1976). In contrast,
nonaffiliates need only include restricted securities of the same class. SEC Rule
14 4(e)( 2 ), 17 C.F.R. § 23 0.144(e)( 2 ) (1976).
25 See SEC Rule 144(e)(3)(B)-(E), 17 C.F.R. § 230.144(e)(3)(ii)-(v) (1976). These
sections require aggregation in cases involving a pledge, gift, trust, or estate, respectively.
254 See SEC Rule 144(e)(3)(F), 17 C.F.R. § 230.144(e)(3)(vi) (1976); text accompanying notes 292-312 infra.
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curities of the class into which they are convertible" (underlying securities) to be equivalents. 2 55 Thus, if both convertible securities and
underlying securities are sold by a holder, all such sales are combined. The number of underlying securities into which the convertibles being sold may be converted is aggregated with the number
of underlying securities sold to determine the amount of both that
can be sold. 256 This requirement is in addition to-not in substitution
for-the volume limitations otherwise applicable to sales of the convertible securities. 25 7 Although the provision is silent on whether
converted convertibles are included as outstanding common shares
for purposes of computing the one-percent limitation, the SEC has
ruled that the one-percent limitation excludes any shares authorized
but not issued at the time of filing of the notice of sale, particularly
those shares reserved for conversions. 2 58 However, for the purpose of
aggregation, convertible securities do not include warrants or the
common stock they represent. 259 Hence, the volume limitations for a
holder's common stock are " 'affected [neither] by the amount of warrants which it has recently sold nor by the amount of common stock
received upon the exercise of those warrants.' "260
The Definition of "Person"
The volume limitation provision of rule 144 limits sales by nonaffiliates to "[t]he amount of restricted securities sold for the account
of any person."' 26 1 Under its expansive definition of the term
"person," 2 62 the rule treats certain closely related individuals and legal
entities that normally share a community of interests as one entity.
255 SEC Rule 144(e)(3)(A), 17 C.F.R. § 230.144(e)(3)(i) (1976).
25 6
id.; United States Filter Corp. (Oct. 1, 1976), summarized in [1976] 373 SEC.
REG. & L. REP. (BNA) C-1.

257 See SEC Securities Act Release No. 5306, at 10 illus. VIII(C) (Sept. 26, 1972).
Thus, for example, a seller of both an issuer's underlying common stock and restricted
convertible debentures cannot, by selling tinder section (e)(3)(A) of the rule (and utilizing the average weekly volume for the common stock), evade a lower volume limitation
imposed by section (e)(1)(A) (which would compute the average weekly volume of the
restricted shares separately). Id.
258 Environmental Sciences Corp. (July 30, 1973), [1973 Transfer Binder] FED. SEC.
L. REP. (CCH) 79,466, at 83,302.
259 International Mining Corp. (Dec. 3, 1973), summarized in [1973] 231 SEC. REG.
& L. REP. (BNA) C-3. The SEC indicated "that it does not consider warrants to be convertible
securities subject to (e)(3)(a) of Rule 144." Id.
260

id.

261
262

SEC Rule 144(e)(2), 17 C.F.R. § 230.144(e)(2) (1976) (emphasis added).
SEC Rule 144(a)(2), 17 C.F.R. § 230.144(a)(2) (1976).
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Thus, the "person for whose account securities are to be sold"2 63

includes not only the person selling the securities but also "[a]ny
relative" 26 4 or spouse residing in his home, 2 65 and any trust, estate, corporation or other organization in which he or they have a
ten-percent beneficial interest, or for which he or his relatives serve
as trustee or executor.2 66 Thus, a seller who has one of these
specified relationships with another individual or entity must aggregate his sales with those of such other in determining the amount he
may sell under the rule. 267 The aggregation requirements are not al263

Id.

264 SEC Rule 144(a)(2)(A), 17 C.F.R. § 230.144(a)(2)(i) (1976). An indication of whom

the SEC deems to be a relative is found in rule 146, which refers to persons "[r]elated
. . . by blood, marriage or adoption, no more remotely than as first cousin." SEC Rule
146(a)(1)(A)(a), 17 C.F.R. § 230.146(a)(1)(i)(a) (1976), adopted in SEC Securities Act Release No. 5487 (Apr. 23, 1974).
265 SEC Rule 144(a)(2)(A), 17 C.F.R. § 230.144(a)(2)(i) (1976). Living under the same
roof signifies dependence by one relative upon another. Hence, where a child "has a
bona fide permanent residence other than [that of his parents,] he [is considered], by
virtue of his apparent independence . . . , [to] be a separate 'person.' " International
Royalty & Oil Co. (May 31, 1976), [1975-1976 Transfer Binder] FED. SEC. L. REP.
(CCH) 80,565, at 86,457 (emphasis in original); accord, Duryea, Carpenter & Barnes
(Apr. 12, 1972), [1971-1972 Transfer Binder] FED. SEC. L. REP. (CCH)
78,750, at
81,561.
266 SEC Rule 144(a)(2)(B)-(C), 17 C.F.R. § 230.144(a)(2)(ii)-(iii) (1976). In other
words, the definition includes a trust or estate "in which [the seller and such relatives]
collectively own 10 percent or more of the total beneficial interest or of which any of
[them] serve as trustee [or] executor," and corporations or other entities in which the
seller, such relatives and such trusts and estates together have a ten-percent equity
interest or own ten percent of a class of equity securities. Id.; see, e.g., Olwine, Connelly, Chase, O'Donnell & Weaver (Aug. 11, 1976), summarized in [1976] 367 SEC.
REG. & L. REP. (BNA) C-I; Wells Fargo Bank (Sept. 29, 1975), sumnmarized in [1975]
322 SEC. REG. & L. REP. (BNA) C-I; Overseas Shipholding Group, Inc. (Aug. 1, 1973),
[1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,490, at 83,353; Baxter
Laboratories, Inc. (May 9, 1973), summarized in [1973] 203 SEC. REG. & L. REP. (BNA)
C-2. See also note 267 infra. The method "of determining whether [a trust beneficiary]
holds 10 percent or more of the trust's shares" is not specified by the rule because it
"will vary depending on the provisions of the underlying trust." Otterbourg, Steindler,
Housten & Rosen (Apr. 14, 1972), [1971-1972 Transfer Binder] FED. SEC. L. REP. (CCH)
78,754, at 81,582. For example, a remainderman is "attribute[d] [with] beneficial
ownership . . . of his proportionate share of those securities to which he would become
entitled upon the expiration of the life estate." Id.
267 SEC Rule 144(a)(2)(A)-(C), 17 C.F.R. § 230.144(a)( 2 )(i)-(iii) (1976). Shares sold
under the rule by a profit sharing plan and trust, its trustee, and members of its administrative committee during any six-month period must be aggregated in the following
manner: (a) "sales by the trustee with sales by the trust"; (b) "sales by the individual
members of the [c]ommittee" if they act in concert for the purpose of unloading their security holdings; and (c) "sales by the trust with sales by the individual members of the
[c]ommittee" on the basis that "person" is defined to include any trust as to which the
seller serves as trustee or in any similar capacity, and since the committee members
actually controlled all investment decisions, they served in a similar capacity to a
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ways reciprocal, and an entity may not be required to aggregate its

sales with that of a seller who must aggregate with it. 2 6 8 One practical effect of the rule's definition of "person" is to impose a duty on
the institutional investor to inquire into the activities of all issuers in

which it holds ten percent of any class of securities to determine if
any of those issuers has made or plans to make transactions in a se26 9
curity which it wishes to sell.
While there is a continuing duty to aggregate sales on the part of
sellers deemed to be the same "person" under the rule, 2 70 there are
several other enumerated relationships, such as pledgor-pledgee,
donor-donee and settlor-beneficiary, which require aggregation only
27
for a specific period of time. '

Pledges
For two years after a default in a pledge, the pledgee, or the
persons who buy privately from him, must aggregate their sales over
any six-month period with any sales made by the pledgor during that
trustee. Lowe's Cos. (June 4, 1973), [1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,404, at 83,166-67. "[T]rustees [are] deemed to be the same persons" as the trust
fund "because of their ability to control the fund's activities." Norton Simon, Inc. (Aug.
6, 1973), [1973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,487, at 83,348. However,
directors of foundations organized as not-for-profit corporations are not deemed to be
acting in the capacity of trustees or .in any other capacity which would require aggregation under the rule. SEC Securities Act Release No. 5306, at 4 illus. V (Sept. 26, 1972);
see, e.g., McDonnell Douglas Foundation (July 31, 1972), [1972-1973 Transfer Binder]
FED. SEC. L. REP. (CCH) 1178,940, at 82,036. Aggregation also occurs "[w]here a bank
or trust company . . . sell[s] securities for its own account, in which it . .. ha[s] a bene-

ficial interest, at the same time as it sells securities for a trust or estate of which it serves
only as trustee or executor." Bank of Del. (Dec. 8, 1972), [1972-1973 Transfer Binder]
FED. SEC. L. REP. (CCH) 1 79,162, at 82,531; New York Clearing House (Oct. 5, 1972),
[1972-1973 Tranfer Binder] FED. SEC. L. REP. (CCH) $ 79,054, at 82,282; see Hueter,
supra note 201, at 538-39. The relevant time for determining who is within the definition of "person" is at the time the seller files his notice of sale. SEC Rule 144(h), 17
C.F.R. § 230.144(h) (1976). See also notes 72-74 supra and accompanying text. Thus,
subsequent events such as marriage-or sale of a ten percent interest in a corporation
would not affect the volume limitation on a person's sales, unless he files an amended
notice of sale. See text accompanying notes 306-68 infra.
268 See text accompanying notes 273, 278-79 & 287-89 infra.
269 See, e.g., Debevoise, Plimpton, Lyons & Cates (Nov. 16, 1972), [1972-1973
Transfer Binder] FED. SEC. L. REP. (CCH) $ 79,152, at 82,506. This can be a particularly
harsh requirement where a corporation has issued small classes of securities in proportion to its aggregate equity. See id.
270 See notes 261-67 supra and accompanying text.
271 SEC Rule 144(e)(3)(B)-(E), 17 C.F.R. § "230.144(e)(3)(ii)-(v) (1976). It has been
suggested that due to the possibility that disagreements will arise between persons required to aggregate their sales, formal agreements as to selling priority should be executed whenever possible. Wander, supra note 212, at 121-23.
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period. 272 The provision is in the alternative, so that if the pledgee
has sold the pledged securities on the pledgor's default, he no longer
has to aggregate his sales of the same securities with those of the
pledgor. The SEC has, however, required the purchaser's sales to be
2 73
aggregated with those of the pledgee as well as the pledgor.
In the absence of concerted action, aggregation is not required as
between several pledgees of the same pledgor or as between several
purchasers of one or more pledgees, when the pledgor defaults to
all. 2 74 It should be emphasized that aggregation is not required if' the
purchaser acquired the securities from the pledgee in a brokerage
2 75
transaction in reliance on rule 144 rather than in a private sale.
G ifts
Similarly, for a period of two years after a gift, both the donor
and the donee are required to aggregate their sales of restricted and
control securities during any six-month period.2 7 6 In addition, each
party has to aggregate the pre-gift sales of the other if these sales are
made within a six-month period of each other. 2 77 However, such
reciprocity in aggregation ceases in the case of the donee's post-gift
sales of nondonated stock. While the donor has to include such sales
in his volume limitation, 278 the donee when making such sales need
2 79
not concern himself with the donor's sales.
272SEC Rule 144(e)(3)(B), 17 C.F.R. § 230.1 4 4(e)( 3 )(ii) (1976). For a good analysis of
the pledgee's position, see Hueter, supra note 201, at 535-48.
273 Valicenti Leighton Reid & Pine (Apr. 14, 1972), [1971-1972 Transfer Binder]
FED. SEC. L. REP. (CCH) 78,761.
274 First Nat'l Bank of San Antonio (June 7, 1976), summarized in [1976] 357 SEC.
REG. & L. REP. (BNA) C-1. Of course, any understanding between the pledgor and the
pledgees or as between the pledgees regarding resales will result in aggregation under
section (e)(3)(F), 17 C.F.R. § 230.144(e)(3)(vi) (1976), discussed at notes 292-312 infra
and accompanying text. Moreover, sales by each of a number of purchasers must be aggregated with those of the pledgor. SEC Rule 144(e)(3)(B), 17 C.F.R. § 230.144(e)(3)(ii)
(1976).
275 Valicenti Leighton Reid & Pine (Apr. 14, 1972), [1971-1972 Transfer Binder]
FED. SEC. L. REP. (CCH) 78,761.
276 SEC Rule 144(e)(3)(C), 17 C.F.R. § 230.144(e)(3)(iii) (1976); Continental Alliance
Corp. (Aug. 12, 1974), suimmarized in [1974] 266 SEC. BEG. & L. REP. (BNA) C-I (contribution to capital); Overseas Shipholding Group, Inc. (Aug. 1, 1973), [1973 Transfer
Binder] FED. SEC. L. REP. (CCH) 79,490, at 83,353.
277 Hahn, Loeser, Freedheim, Dean & Wellnman (Dec. 14, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,161.
278 American Hosp. Supply Corp. (Nov. 9, 1973).
279 Saga Administrative Corp. (Sept. 25, 1972), [1972-1973 Transfer Binder] FED.
SEC. L. REP. (CCH)
79,027, at 82,237. It is unlikely that the donee has to concern
himself with aggregation under this provision when selling any securities acquired outside the gift, even those purchased from the same donor.
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In the case of resales by several donees of the same donor, the
rule, as drafted, requires no "horizontal aggregation" as between the
donees2z 0 but does require aggregation as between each individual
donee and the donor.28 1 Of course, if a number of donees are used
by a single donor as vehicles for a distribution, the SEC may deem
the donees to be acting in concert under the "catch-all" section of the
rule, and require aggregation among them.2 8 2 A donee who acquires
restricted securities of the same issuer from several donors need
aggregate his sales only with those of the donor who gave him the
particular shares;2 8 3 but no "horizontal" aggregation is required as between each of the donors under this provision.
Trusts and Estates
Rule 144 requires aggregation between the settlor and his trust
for two years after acquisition of the securities by the trust 2 8 4 but

does not require aggregation between the beneficiary and either the
trust or the settlor, 28 5 or between individual beneficiaries. 2 86 With
28

0 John Fluke Mfg., Inc. (Mar. 26, 1976), [1975-1976 Transfer Binder] FED. SEC. L.
REP. (CCH) 80,436, at 86,150 (provided the donees are not acting in concert); Pioneer
Hi-Bred Int'l, Inc. (Dec. 8, 1975), summarized in [1975] 332 SEC. REG. & L. REP. (BNA)
C-1 (even if the donor is an affiliate of the issuer). See also text accompanying notes
357-58 infra. But see Kelly and Rogers, Aggregation under Rule 144, 7 REV. SEC. REG.
923, 923 (1974).
281 SEC Rule 144(e)(3)(C), 17 C.F.R. § 230.144(e)(3)(iii) (1976). That is, each individual donee would only include in his volume limitation sales made by the donor and
not those of the other donees; however, the donor would have to include the sales made
by all his donees.
282 SEC Rule 144(e)(3)(F), 17 C.F.R. § 230.144(e)(3)(vi) (1976). See John Fluke Mfg.,
Inc. (Mar. 26, 1976), [1975-1976 Transfer Binder] FED. SEC. L. REP. (CCH)
80,436;
Viacom Int'l, Inc. (Nov. 19, 1973), summarized in [1973] 229 SEC. REG. & L. REP. (BNA)
C-2; text accompanying notes 292-303 infra. In addition, rule 144 may be unavilable altogether if the SEC considers that although there is technical compliance with the rule,
there is in fact a distribution. SEC Securities Act Release No. 5223, at 11-12 (Jan. 11,
1972). See also Wander, supra note 212, at 118.
283 See, e.g., Overseas Shipholding Group, Inc. (Aug. 1, 1973), [1973 Transfer
Binder] FED. SEC. L. REP. (CCH)
79,490, at 83,353; Hahn, Loeser, Freedheim, Dean
& Wellman (Dec. 14, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,161.
284 SEC Rule 144(e)(3)(D), 17 C.F.R. § 230.144(e)(3)(iv) (1976); Baxter Laboratories,
Inc. (May 9, 1973), summarized in [1973] 203 SEC. REG. & L. REP. (BNA) C-2; Federation of Protestant Welf. Agencies, Inc. (Feb. 5, 1973), [1972-1973 Transfer Binder] FED.
SEC. L. REP. (CCH) 79,264.
285 See, e.g., Inland Steel Co. (July 10, 1974), [1974-1975 Transfer Binder] FED. SEC.
L. REP. (CCH) 79,952; Baxter Laboratories, Inc. (May 9, 1973), summarized in [1973]
203 SEC. REG. & L. REP. (BNA) C-2; Weight Watchers Int'l, Inc. (Apr. 27, 1973), summarized in [1973] 201 SEC. REG. & L. REP. (BNA) C-2. But see notes 266-69 & 280-82
supra and accompanying text.
286 John Fluke Mfg., Inc. (Mar. 26, 1976), [1975-1976 Transfer Binder] FED. SEC. L.
REP. (CCH)
80,436, at 86,151. Because the rule permits a beneficiary to relate his
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respect to estates, rule 144 requires the amount of securities sold by
an estate or beneficiary which is an affiliate of the issuer to be aggregated with that sold by the decedent within the previous six-month
period .2 s 7 Thus, if either an affiliated estate or beneficiary sells within
six months of any sales made by the decedent, it must include the
deceased's sales in its volume limitation. The rule does not expressly
require aggregation of sales as between the estate and the beneficiary. 28 8 A beneficiary may be required, however, to include sales
by the estate pursuant to the rule's attribution provisions, under which
the beneficiary and the estate may be deemed to be the same "person." 28 9 Under these circumstances, it is possible that a beneficiary
would be required to include sales made by both the decedent and
the estate during a given six-month period with his own sales during
the same period. This result differs from that under the aggregation
provision for trusts which requires only that sales by the settlor and
the trust be aggregated. 2 90 Finally, it should be noted that there are
no volume limitations for estates, their beneficiaries and beneficiaries
2 91
of trusts which are not affiliates of the issuer.

C.

Acting in Concert

A catch-all provision of rule 144 requires the aggregation of all
sales of securities of the same class by persons who "agree to act in
holding period back to the date of acquisition by the settlor, aggregation may be
avoided easily by a transfer into a trust and then out again to a beneficiary. SEC
Rule 144(d)(4)(F), 17 C.F.R. § 230.144(d)(4)(vi) (1976); see Kelly & Rogers, supra note
280, at 923; Wander, supra note 212, at 119; text accompanying notes 206-08 supra.
287 SEC Rule 144(e)(3)(E), 17 C.F.R. § 2 30.1 4 4(e)(3)(v) (1976).
288 See id.; Digital Computer Controls (Feb. 5, 1973), [1972-1973 Transfer Binder]
FED. SEC. L. REP. (CCH)
79,263, at 82,768; 3 H. BLOOMENTHAL, supra note 4,
§ 4.12[9], at 4-103-05. Several beneficiaries who are all affiliates do not have to aggregate their sales. Digital Computer Controls (Feb. 5, 1973), [1972-1973 Transfer Binder]
FED. SEC. L. REP. (CCH) 79,263, at 82,768. As in the case of the holding period provision, persons who acquire securities through the death of the other joint tenant are not
expressly dealt with. The SEC, however, seems to treat them as other beneficiaries of
the estate. See Wander, supra note 212, at 119; note 212 supra. See generally Morris,
supra note 212, at 47-54.
288 See SEC Rule 144(a)(2)(B), 17 C.F.R. § 230.144(a)(2)(ii) (1976); text accompanying notes 261-69 supra. See also 3 H. BLOOMENTHAL, supra note 4, § 4.12[9], at 4-105.
290 See SEC Rule 144(e)(3)(D), 17 C.F.R. § 230.144(e)(3)(iv) (1976).
291 SEC Rule 144(e)(3)(D)-(E), 17 C.F.R. § 230.144(e)(3)(iv)-(v) (1976); see, e.g., Inland Steel Co. (July 10, 1974), [1974-1975 Transfer Binder] FED. SEC. L. REP. (CCH)
79,952, at 84,452; California-Portland Cement (Mar. 3, 1975), and Pneumatic Scale
Corp. (Mar. 3, 1975), summarized in [1975] 294 SEC. REG. & L. REP. (BNA) C-1. In
Pacific Resources, Inc. (Sept. 16, 1976), [Current Volume] FED. SEC. L. REP. (CCH)
80,736, at 82,926-27, a nominee company formed by the executor to receive restricted
securities from an estate so as to facilitate their sale could sell without any volume
limitation in the same manner as the estate. See also note 177 supra.
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concert." 2 92 The "case-by-case" approach necessitated by such language 2 93 has again given the SEC administrative flexibility in dealing
with a variety of fact situations not specifically enumerated in the
rule, as well as helping it to overcome problems of proof where eviderfce of subjective intent or an express agreement is missing. This
flexible approach, however, has produced some uncertainty as to
when implied agreements will be found to exist. Consequently, holders wishing to sell under the rule have been required, in practice, to
inquire into the trading activities of others with whom they may be
deemed to be acting in concert.
For example, agreements requiring aggregation have been implied between the following persons: investors who agreed to sell no
more than a specified percentage of their securities during a specified
period; 2 94 investors who were members of an investor group were all
affiliated with or represented by the same broker-dealer and had
agreed to participate in a voting agreement by which the group could
appoint one member of the issuer's board; 29 5 private placees who
agreed that all their sales for a designated period would be made on
reasonable notice to the issuer and only through one broker; 296 independent shareholders arranging an orderly liquidation of a significant
amount of an issuer's common stock; 297 and family members who sold
pursuant to an agreement with the Internal Revenue Service, requir-

ing scheduled payments of tax, which agreement bound each member
to act for the collective benefit of the family and for each other. 298
However, the fact that several affiliates sell at the same time will not
in and of itself be considered as acting in concert, 2 99 but such situations must be examined carefully.
292 SEC Rule 144(e)(3)(F), 17 C.F.R. § 230.144(e)(3)(vi) (1976).
293 George E. Carmody, Jr. (Apr. 19, 1972), [1971-1972 Transfer Binder] FED. SEC.
L. REP. (CCH) 78,755, at 81,583.
294 Damson Oil Corp. (Apr. 13, 1972), [1971-1972 Transfer Binder] FED. SEC. L.
REP. (CCH) 78,763, at 81,605.
295 Comtech Laboratories, Inc. (Jan. 8, 1973), [1972-1973 Transfer Binder] FED. SEC.
L. REP. (CCH)
79,231, at 82,704. See also Olwine, Connelly, Chase, O'Donnell &
Weaver (Aug. 11, 1976), summarized in [1976] 367 SEC. REG. & L. REP. (BNA) C-1. But
see Comtech Labs (Jan. 2, 1976), summarized in [1976] 335 SEC. REG. & L. REP. (BNA)
C-3. See generally D. GOLDWASSER, supra note 3, §§ 8.12.2-.3.

296 Optel Corp. (June 29, 1973), [1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,452, modified in part, Optel Corp. (July 30, 1973), [1973 Transfer Binder] FED. SEC.
L. REP. (CCH) 79,465.
297 Stroock & Stroock & Lavan (Apr. 25, 1972), [1971-1972 Transfer Binder] FED,
SEC. L. REP. (CCH) 78,774, at 81,624.
298 Bangor Punta Corp. (Mar. 2, 1973), [1973 Transfer Binder] FED. SEC. L. REP.

(CCH) 79,319, at 82,955-56.
29 See, e.g., Optel Corp. (July 30, 1973), [1973 Transfer Binder] FED. SEC. L. REP.
(CCH) 79,465, modifying in part, Optel Corp. (June 29, 1973) [1973 Transfer Binder]
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The SEC has also adopted pursuant to this provision of the rule
a presumption that persons in partnership relationships are acting in
concert and therefore must aggregate their sales. 30 0 Individual partners must aggregate with each other and with the partnership when
selling a portion of the partnership's portfolio within two years of
distribution. 30 1 This principle has been extended as well to beneficial
owners who receive their restricted securities upon the dissolution of
a nominee partnership formed solely to hold record ownership 3 0 2 and
to securities acquired in the liquidation of a partnership by former
employees, a controlled fund and the former partners.3 0 3
On the other hand, in the following cases, an agreement requiring aggregation in resales was not implied: the receipt of restricted
shares pursuant to a property settlement upon divorce; 3 a distribution of securities as a dividend to shareholders;30 5 an agreement by
persons holding restricted stock to sell a portion of it as part of a
registered offering, and to refrain from making unregistered sales of
the balance of their holdings for a certain period;3 0 6 the sale of nonFED. SEC. L. REP. (CCH) 1 79,452; American-Standard; David A. DeWahl, on behalf of
Am. Soc'y of Corporate Secretaries (Oct. 11, 1972), [1972-1973 Transfer Binder] FED.
SEC. L. REP. (CCH) 79,071, at 82,313; Goldfeld, Charak, Tolins & Lowenfels (May 31,
1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH) 78,824; D. GOLDWASSER,
supra note 3, § 8.12.1.
300 See SEC Securities Act Release No. 5306, at 6 illus. VII(A) (Sept. 26, 1972); D.
GOLDWASSER, supra note 3, § 8.06; Kelly & Rogers, supra note 280, at 923-24.
301 SEC Securities Act Release No. 5306, at 6 illus. VII(A) (Sept. 26, 1972); Overseas
Shipholding Group, Inc. (Aug. 1, 1973), [1973 Transfer Binder] FED. SEC. L. REP.
(CCH)
79,490, at 83,353; American Garden Prods., Inc. (Apr. 14, 1972), [1971-1972
Transfer Binder] FED. SEC. L. REP. (CCH) 78,768, at 81,615-16. However, this principle does not apply where the distribution of the partnership portfolio occurred more
than two years prior to the proposed sale. Union Commerce Corp. (Jan. 9, 1975),
[1974-1975 Transfer Binder] FED. SEC. L. REP. (CCH) 80,090, at 85,056; R.L. Burns
Corp. (Oct. 12, 1973), [1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,544, at
83,492.
32 Advent Corp. (Aug. 1, 1973), [1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,486, at 83,347.
311 SVcor, Inc. (Nov. 18, 1974), [1974-1975 Transfer Binder] FED. SEC. L. REP.
(CCH) 80,064, at 84,941-42.
304 See, e.g., Wal-Mart Stores, Inc. (Aug. 30, 1976), [Current Volume] FED. SEC. L.
REP. (CCH)
80,705, at 86,829-30 (divorce raises a "rebuttable presumption" that
former spouses are not acting in concert with respect to future sales); Dolman, Kaplan,
Neiter & Hart (Apr. 29, 1974), [1973-1974 Transfer Binder] FED. SEC. L. REP. (CCH)
79,789; Harry L. Root, Esq. (Dec. 14, 1972), summarized in [1972] 182 SEC. REG. & L.
REP. (BNA) C-3. See also text accompanying note 215 supra. But, sales have been aggregated where the husband retained the right to vote and had first refusal to the shares.
Xonics, Inc. (Oct. 21, 1974), summarized in [1974] 275 SEC. REG. & L. REP. (BNA) C-2.
315 Hospital Financial Corp. (Jan. 22, 1973), [1972-1973 Transfer Binder] FED. SEC.
L. REP. (CCH) 79,244, at 82,734.
306 Dynarad, Inc. (Apr. 13, 1972), [1971-1972 Transfer Binder] FED. SEC. L. REP.
(CCH)
78,769, at 81,617. Similarly, no aggregation was required where purchasers
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trust stock by shareholders who are beneficiaries of a voting trust;3 0 7
the granting of irrevocable proxies by a group of shareholders to an
affiliate for purposes of voting on the board of directors;3 0 8 and the
individual decisions by a group of shareholders to sell under the rule
30 9
instead of being listed in a proposed registration statement.
One area where considerable uncertainty has arisen concerns
sales of the same stock by several funds or by several accounts under
the same investment manager. For example, the SEC has treated two
trusts managed by the same bank as separate "persons," notwithstanding the common trusteeship, so long as there is no commonality
of decisions, such as where the securities are on the bank's "sell
list."3 1 0 But aggregation has been required when the bank or trustee
a
simultaneously sells for its own account and for a trust as trustee.3 "
Similarly, sales by an investment adviser for his own account must be
aggregated with sales made for discretionary accounts handled by the
312
same adviser.
This flexible approach to aggregation in specific cases has worked
well. For the most part it has given a measure of' certainty to those
wishing to use rule 144 by setting out the most common situations
where aggregation is required. At the same time, it has given the
SEC administrative latitude to look for understandings in other cases
regarding similar trading decisions.
As a necessary incident of aggregations, the rule implicitly requires holders of restricted and control securities to be informed of
the actions of all other parties with whom their sales may be aggreundertook to refrain from making public resales of the issuer's common stock for a
nine-month period after the offering and their agreement was no longer operative. Optel
Corp. (July 30, 1973), [1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,465, at
83,300, modifying in part Optel Corp. (June 29, 1973), [1973 Transfer Binder] FED.
SEC. L. REP. (CCH) 79,452. See also Olwine, Connelly, Chase, O'Donnell & Weaver
(Aug. 11, 1976), summarized in [1976] 367 SEC. REG. & L. REP. (BNA) C-1.
307George E. Carmody, Jr. (Apr. 19, 1972), [1971-1972 Transfer Binder] FED. SEC.
L. REP. (CCH) 78,755, at 81,583.
308 RSR Corp. (Dec. 24, 1975), summarized in [1976] 334 SEC. REG. & L. REP.
(BNA) C-1 (provided there are no understandings regarding resales).
309 Energy Conversion Devices, Inc. (Jan. 12, 1973), [1972-1973 Transfer Binder]
FED. SEC. L. REP. (CCH)
79,246, at 82,737. See also WellTech, Inc. (Mar. 1, 1976),
summarized in [1976] 343 SEC. REG. & L. REP. (BNA) C-1.
31oBank of Del. (Dec. 8, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP.
(CCH) 79,162, at 82,531; New York Clearing House (Oct. 5, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,054, at 82,282.
311 Bank of Del. (Dec. 8, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP.
(CCH) 79,162, at 82,531.
312 Environmental Sciences Corp. (July 30, 1973), [1973 Transfer Binder] FED. SEC.
L. REP. (CCH) 79,466, at 83,302. See also notes 266-69 supra and accompanying text.
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gated. This -is best achieved by having each person subject to aggre3 13
gation receive a copy of everyone else's notice of sale.
While there are specific limits on the length of time various classes of holders must aggregate their sales, there are no such specific
limits on the length of time that a seller of restricted securities is
responsible for policing the public, nonregistered sales by his purchasers. It would, therefore, appear that as long as the shares remain
restricted, the issuer and its affiliates must police the activities of
subsequent holders to ensure compliance with the rule's volume
3 14
limitations.
VI.

A.

MANNER OF SALE

Brokers' Transactions

In order to ensure that the rule 144 transaction is not attended
by activity normally associated with a distribution, the rule limits the
manner in which sales may be made to "ordinary trading transactions,"3 15 which in the context of the Act, are " 'brokers' transactions'
within the meaning of section 4(4)."316 These are defined to include
3 17
trades in which the broker, as agent, merely executes a sell order
313 Wander supra note 212, at 121. Instructions to the notice of sale make it mandatory for a seller of restricted securities to require the purchaser to furnish him with
copies of the notice of sale. SEC Form 144, table II instruction. See also Wander, supra
at 122. For example, a trustee-bank is required to report unrelated sales by its co-trustee
acting in another capacity if the co-trustee has a beneficial interest in the trust. New
York Clearing House (Oct. 5, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP.
(CCH) 79,054, at 82,283. See also text accompanying notes 342-46 infra.
314 See SEC Securities Act Release No. 5223, at 13 (Jan. 11, 1972); Wander, supra
note 212, at 121-22. See also text accompanying notes 336-41 infra.
315 SEC Rule 144 preliminary note, 17 C.F.R. § 230.144 (1976).
316 SEC Rule 144(f), 17 C.F.R. § 230.144(f) (1976). Even brokers who acquire shares
from the issuer in a private transaction must sell in a broker's transaction, i.e., through
other broker-dealers. National Environmental Controls (Dec. 26, 1972), [1972-1973
Transfer Binder] FED. SEC. L. REP. (CCH)
79,183; see SEC Rule 14 4(g), 17 C.F.R.
23
44
§ 0.1 (g) (1976).
317 SEC Rule 144(g)(1), 17 C.F.R. § 230.144(g)(1) (1976).
A specialist is a market-maker who is granted exclusive rights by an exchange to
trade in a specified stock. A specialist who accomplishes a sale through a purchase of
securities for his own account, although also acting on behalf of a customer, has not executed a broker's transaction. In such a situation he is in fact acting as a principal and not
as an agent. Herzog & Co. (May 15, 1974), [1973-1974 Transfer Binder] FED. SEC. L. REP.
(CCH) 79,801, at 84,171. A market-maker can make sales of stock under rule 144 only
through unsolicited orders from other broker-dealers. Carolina Securities Corp. (Dec. 8,
1976) [Current Volume] FED. SEC. L. REP. (CCH) 80,853; Carolina Securities Corp. (Oct.
7, 1976) [Current Volume] FED. SEC. L. REP. (CCH) 80,803. Where there is only one
market-maker in stock, a seller must use another broker-dealer acting as agent in order
to sell under rule 144 to the sole market-maker. Id. It follows then that dealers seeking
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for "the usual and customary broker's commission"3 18 and refrains
from soliciting buy orders.3 19 However, the prohibition against
active solicitation of buy orders is not an absolute bar on a broker's
activities. The broker may make inquiries "of other brokers or dealers
who have indicated an interest in the securities within the preceding
60 days," and he may also contact "customers who have indicated an
unsolicited bona fide interest . . . within the preceding 10 business
days. '"320 Since the broker may be called upon at a future date to
substantiate the bona fide nature of such inquiries, the SEC has
cautioned that written records of prior indications of a customer's into

sell restricted securities from their own investment account must seek out other brokers to act as agents in the transaction. National Environmental Controls (Dec. 26, 1972),
[1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,183; see MCI Comm. Corp.
(Oct. 11, 1976), [Current Binder] FED. SEC. L. REP. (CCH) 80,798, at 87,085.
318 SEC Rule 144(g)(1), 17 C.F.R. § 2 3 0.144(g)(1) (1976). Where a broker effects a
cross of securities in a rule 144 transaction, he may collect a commission from both the
buyer and the seller, provided such commissions are usual and customary. SEC Securities Act Release No. 5306, at 11 illus. IX(A)(1) (Sept. 26, 1972). A uniform additional service fee imposed on all rule 144 transactions by a broker is also acceptable provided it
bears a reasonable relationship "to the administrative services performed," and no part
of it is received by the salesman or "used to pay any commission on the sale." Birr, Wilson & Co. (July 2, 1975), summarized in [1975] 311 SEC. REG. & L. REP. (BNA) C-1.
Since the adoption of rule 144, negotiated brokerage commission rates have been
introduced by the exchanges in accordance with the congressional mandate of the Securities Exchange Act of 1934, § 6(e), 15 U.S.C. § 78f(e) (Supp. V 1975), and the SEC
directives in SEC Exchange Act Release No. 11,203, [1974-1975 Transfer Binder] FED.
SEC. L. REP. (CCH)
80,067, at 89,994. See NEW YORK STOCK EXCHANGE CONST. art.
XV, §§ 1-2 (rescinded April 30, 1976), reprinted in 2 N.Y. STOCK Ex. GUIDE
1701-02
(CCH 1975). In dealing with the question of when negotiated rates are usual and customary within the meaning of the rule, the SEC has only required that such rates be
negotiated in accordance with exchange rles and "in the usual and customary manner." Release No. 5306, at 11 illus. IX(A)(2). It is unclear what criteria will be used to
determine this and whether, for example, rates which are unusual in amount would
qualify so long as they were negotiated in a "usual" manner. It has been suggested by
one commentator that "commissions should never exceed the amount permitted for
small investors" in addition to being " 'negotiated in the usual and customary manner.' "
Rissman, supra note 118, at 135 n.51 (quoting from Release No. 5306, at 11 illus. IX(A)(2)).
319 SEC Rule 144(g)(2), 17 C.F.R. § 230.144(g)(2) (1976). Thus, rule 144 places no
restrictions on the broker who solicits the sale of shares pursuant to the rule. See also
note 322 infra.
320 SEC Rule 144(g)(2)(i)-(ii), 17 C.F.R. § 230.144(g)(2)(i)-(ii) (1976), adopted in
SEC Securities Act Release No. 5452, at 1, 3-5, 7 (Feb. 1, 1974); see SEC Securities Act
Release No. 5306, at 11 illus. IX(B) (Sept. 26, 1972). For a further discussion of these
provisions, see Bialkin, supra note 121, at 939-40. It should be noted that "the term
'customer' as used in the Rule includes those persons who have not previously [traded]
with the [particular] broker-dealer" provided that they previously have evidenced "an
unsolicited and bona fide indication of interest in" purchasing the issuer's stock through
the broker. Investment Corp. of Va. (Aug. 16, 1976), [Current Volume] FED. SEC. L.
REP. (CCH) 80,717, at 86,853.
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terest should be maintained. 32 1 In addition, brokers may continue to
publish bid and ask quotations for the securities, provided that they
had published such quotations twelve out of the preceding thirty
calendar days prior to receipt of the sell order and that no more than
four consecutive business days within such period have elapsed "with32 2
out such two-way quotations.321 SEC Rule 144(g)(2)(ii) note, 17 C.F.R. § 2 3 0.144(g)( 2 )(ii) (1976); SEC Securities
Act Release No. 5306, at 11 illus. IX(B) (Sept. 26, 1972); see Salomon Bros. (Apr. 6,
1973), [1973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,331, at 83,006. The SEC
has pointed out that maintaining written records is not a prerequisite to executing a sale
under the rule but merely "one method of evidencing the bona fide nature of the prior
indication of interest." Salomon Bros. (Mar. 1, 1974), [1973-1974 Transfer Binder] FED.
SEC. L. REP. (CCH) 79,708, at 83,898-99. Thus a broker may choose another method
to ensure compliance with the rule. Id.
322 SEC Rule 144(g)(2)(iii), 17 C.F.R. § 230.144(g)(2)(iii) (1976). Specifically, the rule
144 requirement for a brokers' transaction does not preclude
the publication by the broker of bid and ask quotations for the security in an
inter-dealer quotation system provided that such quotations are incident to the
maintenance of a bona fide inter-dealer market for the security for the broker's
own account and that the broker has published bona fide bid and ask quotations
for the security in an inter-dealer quotation system on each of at least twelve
days within the preceding thirty calendar days with no more than four business
days in succession without such two-way quotations ....
Id.
The SEC intended this provision to facilitate the liquidity of investments, especially for persons reselling securities under the rule through a broker who would otherwise not be permitted to publish bid and ask quotations in an inter-dealer quotation
system, in situations where neither a distribution nor the manipulation problems sought
to be cured by rule 10b-6 are present. SEC Securities Act Release No. 5307, at 2 (Sept.
26, 1972). See generally SEC Securities Act Release No. 5223, at 10-16 (Jan. 11, 1972);
note 52 supra.
The SEC has further relaxed its ban on solicitations by brokers effecting rule 144
transactions by allowing a broker to continue publication of a market letter, subject to
certain conditions, without regard to the length of time which has elapsed between the
publication and the customer's manifestation of interest. The publication of the market
letter must be a normal part of the broker's usual market-making activity in the issuer's
stock and issued "on a regular and continuous basis." In addition the broker may not

receive any consideration from either the issuer or seller for such publication. Investment Corp. of Va. (Aug. 16, 1976), [Current Volume] FED. SEC. L. REP. (CCH) 80,717,
at 86,853. Thus, various forms of solicitation by the selling broker may be permitted
before a rnle 144 sale so long as there is no connection between that solicitation and the
subsequent sale. See Rule 144 Update, supra note 80, at 830. A broker, acting both as a
market-maker and agent in a rule 144 resale, who cannot comply with the restrictions on
solicitations, must allow a "[s]ufficient time [to] elapse between the withdrawal of the
quotation and the execution of the customer's sell order so as to permit a reasonable
inference of the absence of a solicitation to buy." Kindel & Anderson (July 5, 1972),
[1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
78,921, at 81,978. A waiting
period of 24 hours may also be required between the execution of the order and the
resumption of quotation activity. Id. at 81,979; accord, Rissman, supra note 118, at 135
& n.52.
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Like brokers, sellers are prohibited from soliciting or arranging
for the solicitation of buy orders in connection with their rule 144
sales, 32 3 and from making any payment in connection with the offering or sale to any person other than the broker who executes the sell
order. 32 4 Thus, any conduct tending to stimulate public interest in
the security so offered with the aim of creating a favorable market
condition is prohibited. The practical effect then is that if there is no
real market for the securities, there can be no "broker's transaction."-3 25 Thus, as far as the seller and his broker are concerned,
if the market for the securities is dormant, the no-solicitation restric3 26
tion can work a severe hardship.
The requirement that rule 144 transactions satisfy the criteria for
brokers' transactions under section 4(4) of the Act imposes two additional restrictions on the would-be seller. Under the section 4(4) definition, the sale must be executed on an exchange or in the overthe-counter (OTC) market. 3 2 7 If the seller wishes to dispose of his
There is no volume limitation imposed on market-makers in connection with the
execution of sales under the rule. At one time, the SEC had considered such a limitation in terms of "a percentage of the dealer's average daily trading volume over a prior
period of time." Release No. 5307, at 2. The aim was to help determine the bona fides
of the broker's inter-dealer market by requiring "that the predominant percentage of
[his] transactions on a given day in the particular security . . . be unrelated to Rule 144
transactions." Id. The limitation was not adopted, however, because of objections that it
would lessen liquidity and hamper market-makers in inserting quotations in the interdealer quotation system while engaging in rule 144 transactions. SEC Securities Act
Release No. 5452, at 5 (Feb. 1, 1974).
323 SEC Rule 144(f), 17 C.F.R. § 230.144(f) (1976). Burroughs Corp. (Aug. 8, 1976),
summarized in [1976] 366 SEC. REG. & L. REP. (BNA) C-2 (stock sale to optionees in
satisfaction of the exercise of options written on restricted securities by the selling
shareholder involves solicitation of buy orders and thus not in compliance with the
"brokers' transaction" requirement); Science Applications, Inc. (May 13, 1974), summarized in [1974] 253 SEC. REG. & L. REP. (BNA) C-2 to -3 (the issuer's proposed use
of a wholly-owned brokerage subsidiary to maintain lists of new employees deemed
qualified by the employer to purchase its shares and of existing employee shareholders
wishing to sell, was considered to involve solicitations of buy orders from the new employees, thr.s not constituting a "brokers' transaction").
a24 SEC Rule 144(f)(ii), 17 C.F.R. § 230.144(f)(2) (1976).
325 See Dynarad, Inc. (June 22, 1972), [1972-1973 Transfer Binder] FED. SEC. L.
REP. (CCH) 78,868.
326 One commentator has suggested that in view of the rule 144 conditions regarding the availability of public information and limitation on sales volume, the nosolicitation restriction may be unwarranted in cases where an "institutional investor ...
provide[s] needed venture capital in exchange for restricted debt securities." Private
Placees, supra note 3, at 877-78. See also D. GOLDWASSER, supra note 3, §§ 9.02.1-3,
.03, at 303-06.
327 Securities Act of 1933, § 4(4), 15 U.S.C. § 77d(4) (1970); Vance Sanders Exch.
Fund (Mar. 1, 1976), [1975-1976 Transfer Binder] FED. SEC. L. REP. (CCH) 80,457, at
86,192 (proposed sales of restricted securities to a mutual fund in exchange for fund
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securities through a negotiated transaction, he must look outside the
rule for an assurance that his sales do not constitute a distribution
under section 2(11) of the Act. 3 28 Similarly, a broker's transaction
within the meaning of section 4(4) entails delivery immediately after
sale. This requirement effectively prohibits short sales of restricted
and control securities because such sales do not involve delivery
329
within the requisite period.
In addition to circumscribing the participation of the broker in a
rule 144 transaction, the rule imposes on him a duty of reasonable inquiry to determine whether the seller's transaction is part of a distribution. 3 30 Although he is required, at a minimum, to obtain certain
specified information regarding the seller, the broker must make inquiries as to the accuracy of this information that go beyond the
seller's assurances. 33 1 The extent of this independent inquiry has not
shares does not qualify as a brokers' transaction). See also Alcolac, Inc. (Feb. 19, 1976),
summarized in [1976] 342 SEC. REG. & L. REP. (BNA) C-4; MoAmCo Corp. (Sept. 27,
1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,040, at 82,258 (an
officer and a director of a corporation cannot enter into a direct sales transaction under
rule 144, even with "the interposition of a broker"); notes 316-17 supra.
:'2 For discussion of resales of restricted and control securities outside rule 144, see
notes 373-79 infra and accompanying text.
329 SEC Securities Act Release No. 5306, at 12 illus. XI (Sept. 26, 1972); Automatic
Data Processing, Inc. (June 5, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP.
(CCH) 78,827, at 81,815, rev'g Robert S. Lehman (Apr. 11, 1972), [1971-1972 Transfer
Binder] FED. SEC. L. REP. (CCH)
78,737, at 81,541. A broker may, however, sell
restricted securities in a broker's transaction while acting as a finder, even if the broker
has been in a short sale position occasionally as a market-maker for the same issuer,
provided certain conditions are met. Ag-MET, Inc. (May 2, 1974), [1973-1974 Transfer
Binder] FED. SEC. L. REP. (CCH) 79,796, at 84,159-60, discussed at note 170 supra.
330SEC Rule 144(g)(3), 17 C.F.R. § 230.144(g)(3) (1976).
331 In SEC Rule 144(g)(3) note (ii), 17 C.F.R. § 230.144(g)(3) (1976), the SEC indicated that "reasonable inquiry" includes, but is not limited to,
(a) The length of time the securities have been held by the person for
whose account they are to be sold. If practicable, the inquiry should include
physical inspection of the securities;
(b) The nature of the transaction in which the securities were acquired by
such person;
(c) The amount of securities of the same class sold during the past 6
months by all persons whose sales are required to be taken into consideration
pursuant to paragraph (e) of this section;
(d) Whether such person intends to sell additional securities of the same
class through any other means;
(e) Whether such person has solicited or made any arrangement for the
solicitation of buy orders in connection with the proposed sale of securities;
(f) Whether such person has made any payment to any other person in
connection with the proposed sale of the securities; and
(g) The number of shares or other units of the class outstanding, or the
relevant trading volume.
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been delineated by the SEC, apart from the recommendation that a
copy of the notice of sale be retained. 33 If the broker fails to make
a reasonable inquiry regarding the seller's sales or his participation
in the transaction is otherwise beyond that permitted for "brokers'
transactions," he may lose his section 4(4) exemption from the registration provisions of the Act and the attempted rule 144 transaction
333
may become a part of a distribution in violation of those provisions.
Depending upon the seriousness of the violation the broker may become liable to the purchaser for either the purchase price or for actual
3 35
damages 33 4 and may also face SEC disciplinary action.
B.

Duty of the Issuer

Rule 144 does not modify an issuer's responsibility not to engage
in an illegal distribution of its securities. 336 Thus, the issuer remains
ultimately responsible for choosing effective procedures and precautions to ensure that a public offering does not result from the resale

Most brokers have developed extensive checklists and questionnaires aimed at obtaining a wide range of information and thereby ensuring the availability of the rule for the
proposed sale. See e.g., D. GOLDWASSER, supra note 3, at 341-59 illus. 11.1-2; Starr,
Suggested Rule 144 Checklist, 27 Bus. LAW. 1073, 1073-87 (1972).
332 SEC Rule 144(g)(3) note (i), 17 C.F.R. § 230.144(g)(3) (1976). The broker is
deemed to be aware of the contents of the notice of sale. SEC Rule 144(g)(3), 17 C.F.R.
§ 230.144(g)(3) (1976). Presumably, "the broker should also obtain ... a copy of the
1934 Act filing or the written statement of the issuer on which the . . . seller is predicating . . . the availability of current information requirements and a representation letter
from the seller." Lipton, Fogelson & Warnken, supra note 3, at 1195. It has also been
suggested that a broker should examine the seller's stock certificates to guard against
possible misrepresentation, and to take additional steps to verify the information supplied by the seller in order to assure his compliance with the rule's aggregation provisions. Rissman, supra note 118, at 136. For discussion of the aggregation provisions, see
text accompanying notes 248-314 supra. For further discussion of the duties of a broker
with respect to the availability of current public information, see text accompanying
notes 118 & 136-42 supra. With respect to other duties, see note 230 supra; text accompanying notes 355-56 infra.
333 Upon failure to meet any of the rule 144 conditions, the rule is no longer available to exempt the transaction from the registration provisions of the Act. SEC Rule
144(b), 17 C.F.R. § 230.144(b) (1976); see text accompanying notes 52-57 supra. Assuming that the transaction is not otherwise exempt, the broker's participation in the sale
violates, and aids and abets the seller in the violation, of those provisions.
334 Securities Act of 1933, § 12(1), 15 U.S.C. § 771(1) (1970).
335 Securities Exchange Act of 1934, §§ 15(b)(4)(D)-(E), 15 U.S.C. §§ 78o(b)(4)(D)(E) (Supp. V 1975).
336 See, e.g., Otterbourg, Steindler, Housten & Rosen (Apr. 14, 1972), [1971-1972
Transfer Binder] FED. SEC. L. REP. (CCH) 78,754, at 81,582; Defrees, Fiske, Voland,
Alberts & Hoffman (Apr. 12, 1972), [1971-1972 Transfer Binder] FED. SEC. L. REP.
(CCH) 1178,745, at 81,553.
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of its restricted securities by private placees and affiliates. 337 The
SEC has strongly suggested that issuers legend stock certificates and
give appropriate instructions to transfer agents in order to prevent
338
unlawful distributions of unregistered securities.
The SEC's warning makes the use of such devices necessary but
not necessarily sufficient, once again favoring administrative flexibility
at the expense of legal certainty. 3 39 Furthermore, neither the issuer,
nor its transfer agent, should accept at face value the shareholder's
assurances that he is not selling in violation of the rule. 340 For example, the SEC has indicated that a transfer agent who "knows or has
reason to know that an illegal distribution would occur" with respect
to an alleged rule 144 transaction "should take appropriate steps" to
prevent the illegal distribution from occurring. 3 4 1 An issuer is obviously under the same duty to prevent illegal distributions.
VII,

NOTICE OF SALE

Concurrently with the placing of the sell order with the broker,
the seller must transmit three copies of a notice of the proposed sale
on form 144 signed by him to the SEC and one copy to the principal

337See, e.g., Fluid Power Pump Co. (Dec. 16, 1976), [Current Volume] FED. SEC. L.
REP. (CCH)
80,875, at 87,326; Continental Stock Transfer Co. (June 16, 1972),
summarized in [1972] 158 SEC. REG. & L. REP. (BNA) C-2 to -3. In addition, issuers
making private placements pursuant to rule 146 are required to take certain precautions
to ensure that the private placees do not engage in distrihutions of the stock so placed.
See SEC Rule 146(h), 17 C.F.R. § 230.146(h) (1976), discussed in Kessler, supra note
107, at 57-58, 67.
338SEC Securities Act Release No. 5223, at 13 (Jan. 11, 1972).
339 The SEC has been urged to encourage uniformity in precautions taken by issuers by declaring compliance with the procedures specified in rule 144 to be sufficient. D. GOLDWASSER, supra note 3, § 13.02.8.
340 Otterbourg, Steindler, Housten & Rosen (Apr. 14, 1972), [1971-1972 Transfer
Binder] FED. SEC. L. REP. (CCH) 78,754, at 81,582.
341 Defrees, Fiske, Voland, Alberts & Hoffman (Apr. 12, 1972), [1971-1972 Transfer
Binder] FED. SEC. L. REP. (CCH) 78,745, at 81,553; see Continental Stock Transfer Co.
(June 16, 1972), summarized in [1972] 158 SEC. REG. & L. REP. (BNA) C-2 to -3.
Rule 144 "does not spell out the procedures pertaining to the mechanics of sale,"
Rissman, supra note 118, at 136, or the respective responsibilities of brokers, issuers,
and transfer agents concerning compliance with the rule's conditions. See Continental
Stock Transfer Co., supra. For discussions of the problems faced by all parties in the
execution of a rule 144 transaction, see D. GOLDWASSER, supra note 3, §§ 11.02-03;
Cedarbaum, Executing Rule 144 Sales, 5 REV. SEC. REG. 851, 851-56 (1972); Rissman,
supra at 136-37. See also Diversified Sciences, Inc. v. Hallisey, [1973 Transfer Binder]
FED. SEC. L. REP. (CCH)
94,005, at 94,252 (S.D.N.Y. 1973) ("shareholder has an inherent right to transfer his stock" and refusal by an issuer to allow a transfer tinder rule
144 may only be made upon good faith and for adequate reasons).
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exchange, if any, on which the security is listed. 3 42 Failure to comply
with the notice requirements technically makes the rule unavailable, 3 43 but in practice the SEC merely requests the seller to cure
the deficiency by filing (or refiling in the case of an inaccurate notice)
an appropriate notice.344
Form 144 requests information concerning the issuer, the seller,
the securities being sold, the date of anticipated sale, the name of the
broker completing the sale and the exchanges upon which the securities are traded. 34 5 The form also requires information necessary to
determine the seller's holding period and the amount of sales within
the previous six months made by the seller and any persons who may
be subject to the aggregation provisions. 346 The rule requires that the
form "shall be signed by the person for whose account the securities
are to be sold," as distinct from the owner.3 47 Thus, for example,
where restricted securities are pledged as collateral for a loan, the
pledgee may sign the form in connection with the sale after the
pledgor's default. 348 Form 144 is important to SEC monitoring of the
342 SEC Rule 144(h), 17 C.F.R. § 230.144(h) (1976). This section of the rule was
amended in 1972 to require that a copy of the notice be sent to the principal national
exchange on which the securities are traded. SEC Securities Act Release No. 5307, at 1,
4 (Sept. 26, 1972). The same notice requirements were subsequently applied to all
amended notices of sale which may be filed later. SEC Securities Act Release No. 5452,
at 5, 7 (Feb. 1, 1974).
343 SEC Rule 144(b), 17 C.F.R. § 230.144(b) (1976); SEC Securities Act Release No.
79,405, at 83,169 (June 14,
5403, [1973 Transfer Binder] FED. SEC. L. REP. (CCH)
1973). See also text accompanying notes 52-57 supra.
34 Texas Oil & Gas Corp. (Feb. 6, 1973).
345 SEC Form 144, items 1-3.
346 SEC Form 144, tables I-II & instructions. The form also requires certain undertakings on the part of the seller. SEC Form 144, attention note; see text accompanying
notes 366-68 infra. For further discussion of the form's contents, see SEC Securities Act
Release No. 5403, [1973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,405 (June 14,
1973); Grienenberger, Form 144, Anti-Fraud Provisions, Contractual Rights and Related Forms, 67 Nw. U.L. REv. 138, 139-42 (Supp. 1972).
347 SEC Rule 144(h), 17 C.F.R. § 230.144(h) (1976).
348 SEC Securities Act Release No. 5306, at 12 illus. X(2) (Sept. 26, 1972); see, e.g.,
First Nat'l Bank & Trust Co. of Mtn. Home, Ark. (May 6, 1976), [1975-1976 Transfer
80,521; Kaye, Scholer, Fierman, Hays & Handler
Binder] FED. SEC. L. REP. (CCH)
78,944 at
(July 31, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
82,043. However, the pledgee is deemed to be the seller only for purposes of signing
form 144 and not for other rule 144 purposes such as the volume limitation. Thus, in
signing form 144 as the seller, the pledgee is not thereby limited in its other sales
under the rule. The Chase Manhattan Bank, N.A. (Dec. 14, 1972), summarized in [1972]
182 SEC. REG. & L. REP. (BNA) C-2. Presumably the pledgee is also entitled to rely on
the issuer's statements that it is in compliance with the current public information requirements. See notes 126 & 139-40 supra and accompanying text. There are other as
yet unresolved problems, however, that face a pledgee in signing form 144 such as the
extent to which he acts as agent for the pledgor rather than as principal. For a discussion of this and related problems, see Hueter, supra note 201, at 549-51.
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use of the rule.3 49 The broker is deemed to know the contents of this
form and he is advised by the rule to obtain and retain it. 3 50 As a
practical matter, the issuer, all persons closely related to the issuer,
and the seller should request receipt of the form in order to ensure
3 51
that they and their purchasers are complying with the rule.
Filing of form 144 is not required for sales of up to 500 shares
during any six month period, where the aggregate sale price is
$10,000 or less. 352 Two possible dangers arise, however, from this
349 One commentator has suggested three reasons for the filing of the notice of sale.
See Grienenberger, supra note 346, at 138-39. First, it is an aid to the SEC in keeping
track of the influx of unregistered securities into the public trading markets. Id. at 138.
Of course, form 144 is only a part of this monitoring process since unregistered securities may also enter the market through sales or other transactions outside of rule 144.
Id. at 138 & n.4; see notes 373-79 infra and accompanying text. Secondly, where a large
block of securities is involved, form 144, filed prior to the actual sale, gives advance
notice to the trading market, enabling it "to anticipate the availability of new securities," and possibly to alleviate any "depressing effect" on the market price. Grienenberger,
supra at 139. In contrast, Goldwasser, supra note 85, at 864, suggests that rather than
helping to alleviate any depressing effect, notice to the market allows market-makers to
drop their prices in anticipation of the sale. In any case, as he points out, form 144 often
has little market effect since section 144(h) only requires it to be "transmitted" to the
SEC and the exchange at the same time as the sell order, 17 C.F.R. § 230.144(h) (1976),
and the resulting sale may very well occur several days prior to any wide dissemination
of the information in the notice. Goldwasser therefore advocates abandonment of the
notice requirement in favor of a quarterly report by issuers indicating the sale of restricted securities during the particular period in the same way that newly issued shares
are now required to be reported. Goldwasser, supra at 864. See also Rule 144 Update,
supra note 80, at 829 (notice of sale should be eliminated or at least sellers should be
allowed to file after sale).
Grienenberger's third rationale for the use of form 144 is that it permits the SEC to
police compliance with the rule. Grienenberger, supra at 139. Once again, Goldwasser
points out the limitations of this rationale. The notice itself cannot be the basis for SEC
enforcement action because the seller may never actually sell any or all of the shares
listed in the notice. D. GOLDWASSER, supra note 3, § 10.01.1, at 319. Secondly, the SEC
has no practical way of ascertaining the accuracy of the information on the seller's prior
sales or those of persons whose sales are to be aggregated with his; moreover, the SEC
cannot be expected to know if the issuer is in compliance with all of the reporting requirements of the 1934 Act, especially with regard to special reports on current material
transactions. Id.
350 SEC Rule 144(g)(3), 17 C.F.R. § 230.144(g)(3) & notes (1976); see notes 331-32
supra and accompanying text.
351See text accompanying notes 313-14 supra. Form 144, thus, becomes a significant source of common information circulated among the SEC, the broker, the issuer,
the seller and other interested parties.
352 SEC Rule 144(h), 17 C.F.R. § 230.144(h) (1976). These minimum limits are cumulative, so that the shares sold must meet both. SEC Securities Act Release No. 5306,
at 11 illus. X(1) (Sept. 26, 1972); Harris, Beech & Wilcox (Apr. 14, 1972), [19711972 Transfer Binder] FED. SEC. L. REP. (CCH)
78,773, at 81,623. Sales under this
limit exempt the seller only from the notice requirement; he must still comply with the
rule's other conditions. American-Standard; David A. DeWahl, on behalf of Am. Soc'y
of Corporate Secretaries, (Oct. 11, 1972), [1972-1973 Transfer Binder] FED. SEC. L. REP.
(CCH) 79,071, at 82,314.
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exemption. First, the rule does not specifically address the situation
of a seller who anticipates making a series of exempt transactions only
eventually exceeding the exemption limits. The rule requires the filing of form 144 only at the time one of the limits is exceeded rather
than at the time of the initial sell order;3 53 thus without notice to the
market, a seller may quietly leak securities to the value of $10,000
onto the market. 35 4 A careful broker would be wise not to rely on a
seller's representations that his sales are within the exemption limits.
At the very least he should obtain a statement to that effect from any
seller placing a small order before allowing the seller to refrain from
filing form 144.355 Furthermore, where the seller owns securities
which exceed the small order limits, the broker should insist that
form 144 be filed regardless of the size of the order. 3 56
A more significant loophole occurs where several persons of the
same class (e.g., donees of the same donor) each wish to sell less than
$10,000 of securities, but the total value of their sales exceeds that
amount. In such cases, the SEC has not required aggregation for notice purposes 35 7 indicating that aggregation would not be required
3 59
unless the sellers either are affiliates 358 or are "acting in concert."
353See SEC Rule 144(h), 17 C.F.R. § 230.144(h) (1976).
3m But see Grienenberger, supra note 346, at 144, who suggests that the position of

the SEC would be to require a seller intending to exceed the limits to file the form
prior to his initial sale. Of course, it is difficult to police this problem for the initial
intent of the seller is at issue. Moreover, the amounts involved are not substantial
enough to cause alarm.
355 This duty may be implied from the broker's general duty to ensure that the
seller has complied with the conditions in rule 144, and that the transaction is not a part
of a distribution. SEC Rule 144(g)(3), & notes i, ii(c)-(d), 17 C.F.R. § 2 3 0.144(g)(3)
(1976). See also notes 136-42 supra and accompanying text.
356Lipton, Fogelson & Warnken, supra note 3, at 1196-97. The broker should insist
on such precautions in light of the fact that non-compliance with any one of the rule's
conditions renders the rule technically unavailable to exempt the transaction from the
registration provisions of the Act, SEC Securities Act Release No. 5223, at 11 (Jan. 11,
1972), and exposes the broker to civil liability to the purchaser under the Securities Act,
as well as SEC disciplinary action, see notes 333-35 supra and accompanying text. See
also notes 52-57, 343-44 supra and accompanying text.
357E.g., Paine, Webber, Jackson & Curtis (May 17, 1976), [1975-1976 Transfer
Binder] FED. SEC. L. REP. (CCH) 80,554, at 86,426 (donee and donor); Merrill Lynch,
Pierce, Fenner & Smith, Inc. (Sept. 5, 1972), [1972-1973 Transfer Binder] FED. SEC. L.
REP. (CCH)
78,981 (several donees of the same donor); see Wal-Mart Stores, Inc.
(Aug. 30, 1976), [Current Volume] FED. SEC. L. REP. (CCH) 1 80,705, at 86,830 (divorced
woman and former husband).
3- Merrill Lynch, Pierce, Fenner & Smith, Inc. (Sept. 5, 1972), [1972-1973 Transfer
Binder] FED. SEC. L. REP. (CCH) 78,981.
359 Wal-Mart Stores, Inc., (Aug. 30, 1976), [Current Volume] FED. SEC. L. REP.
(CCH) 80,705, at 86,830. It seems safe to assume that if aggregation is not required for
the rule's volume limitation provision, it will likewise not be required for the notice
provision.
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A number of circumstances require the filing of an amended
form 144. For instance, the applicable volume limitation in a rule 144
transaction is based on either the average trading volume in the previous four weeks or the number of outstanding shares of the same
class at the date of the filing of the notice of sale. 360 Thus, a seller's
form 144 may not specify an amount of securities exceeding these limits. However, the volume limitation may subsequently increase as
a result of an increase in either the average trading volume 3 6 1 or
the number of shares outstanding as announced by the issuer. 3 62 In
such a case the seller may sell additional securities in accordance
with the new volume limitation as long as he files, in advance, an
amended form 144 indicating the amount of additional securities to
363
be sold.
An amended form must also be filed if the designation of the
broker who has been given the sell order is changed or if part of the
shares are to be sold through a different broker. 36 4 Moreover, if the
sale referred to in the form is not completed within 90 days, an
36 5
amended form must be filed before further sales can be made.
The seller, in signing form 144, warrants that "he does not know
any material adverse information in regard to the current and prospective operations of the Issuer . . . which has not been publicly
disclosed." 366 However, the SEC has not issued any guidelines regarding the extent of the seller's duty to examine the issuer's 1934
Act filings or other recent public disclosures before filing his form 144
360 SEC Rule 144(e), 17 C.F.R. § 230.144(e) (1976).
361 SEC Securities Act Release No. 5306, at 9-10 illus. VIII(A) (Sept. 26, 1972). For
a discussion of the moving trading average, see notes 239-41 supra and accompanying
text.
362 Dynarad, Inc. (Jan. 8, 1973), [1972-1973 Transfer Binder] FED. SEC. L. REP.
(CCH) 79,232, at 82,705; see SEC Securities Act Release No. 5306, at 9-10 (Sept. 26,
1972). See also text accompanying notes 243-47 supra.
363 SEC Securities Act Release No. 5306, at 9-10 illus. VIII(A) (Sept. 26, 1972);
Dynarad, Inc. (Jan. 8, 1973) [1972-1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,232, at 82,705. The number of shares sold under rule 144 may be adjusted for stock
splits or major stock dividends paid after form 144 has been filed, apparently without filing an amended form. Hecht, Hadfield, Hays, Landsman & Head (Nov. 1, 1972), [19721973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,102, at 82,382. See also note
244 supra.

364SEC Securities Act Release No. 5306, at 12 illus. X(3) (Sept. 26, 1972). See also
note 72 supra.
365 SEC Rule 144(h), 17 C.F.R. § 230.144(h) (1976); Paul, Weiss, Rifkind, Wharton &
Garrison (Aug. 19, 1976), [Current Volume] FED. SEC. L. REP. (CCH)
80,708, at
86,836. See also D. GOLDWASSER, supra note 3, § 10.01.5.
366 SEC Form 144, attention note. In another such note, appearing at the bottom of
the form, a seller is warned that intentional misstatements or omissions of facts constitute federal criminal violations pursuant to 18 U.S.C. § 1001 (1970).
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in order to avoid antifraud liability. 3 67 Neither has the SEC commented on the possible antifraud liability of a seller who, after filing
his form 144, learns of some undisclosed, material adverse information. 368
Finally, rule 144 requires that any person filing form 144 must
have a bona fide intention to sell the securities referred to in the
notice within a reasonable time after its filing. 369 There is no indication, however, as to what constitutes a "bona fide intention to sell,"
although the SEC has said that a holder of restricted securities cannot repeatedly file form 144 for the purpose of maintaining liquidity
370
for his holdings.
Although there is no indication as to what period of time will be
considered "reasonable," the SEC has ruled that an intentional 65-day
waiting period violates the required "intention to sell." 37 1 It has been
suggested that any period under ninety days from the filing of the notice should be reasonable in view of the requirement that an amended
372
notice be filed if the sales are not consummated within that time.
VIII.
SALES OUTSIDE RULE 144
Public resales of restricted or control securities without registration may be made outside rule 144.37 3 First, sales may be made pursuant to section 4(1) of the Act on compliance with the administrative
367The SEC has strongly emphasized that rule 144 relates only to the registration
exemption, and provides no exemption from the antifraud and civil liability provisions
of either the 1933 Act or the 1934 Act. SEC Securities Act Release No. 5223, at 12 (Jan.
11, 1972).
36 Since form 144 speaks as of its own date, the notice itself would not be fraudulent but, under rule lOb-5, any sales after acquisition of such knowledge, whether under
rule 144 or not, would be prohibited without adequate disclosure to the purchaser. See,
e.g., Shapiro v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 353 F. Supp. 264, 276-79
(S.D.N.Y. 1972), aff'd, 495 F.2d 228 (2d Cir. 1974). Such disclosure would be difficult
in sales on an exchange or in the over-the-counter market. See text accompanying note
327 supra. See also Grienenberger, supra note 346, at 145-46.
369SEC Rule 144(i), 17 C.F.R. § 230.144(i) (1976).
370 See Envirotech Corp. (Jan. 26, 1973), summarized in [1973] 187 SEC. REG. & L.
REP. (BNA) C-1. Presumably, rule 144 would also prohibit offerings "'forthe shelf"; that
is, the filing of form 144 merely for the purpose of making the rule immediately available to a seller who lacks a definite intention to sell his restricted holdings in the near
future but wishes to have rule 144 available if circumstances change. For criticism of
this provision, see Comment, supra note 36, at 421-22.
371Flight Safety Int'l, Inc. (May 31, 1976), [1975-1976 Transfer Binder] FED. SEC. L.
REP. (CCH) 80,563, at 86,453 (six-month restriction on insider trading expired 65 days
after form 144 filed).
372 Grienenberger, supra note 346, at 142; Private Placees, supra note 3, at 878.
373Indeed, the SEC has reiterated the nonexclusive nature of rule 144 with regard
to the public resale of restricted and control stock. See, e.g., General Pub. Utils. Corp.
(June 28, 1976), [Current Volume] FED. SEC. L. REP. (CCH)
80,647, at 86,644;
Frigitemp Corp. (Apr. 9, 1976), [1975-1976 Transfer Binder] FED. SEC. L. REP. (CCH)
80,476, at 86,243-44. The SEC has, however, warned that persons selling restricted securities outside the rule bear a heavy burden in establishing an exemption, and that
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and judicial guidelines in effect at the time of resale.3 74 Although a
number of these guidelines have come to resemble individual rule
144 conditions, 375 the differences are still sufficiently substantial to
induce many holders to sell under section 4(1) without direct reference to rule 144.376 Secondly, a holder of restricted or control securities may sell his stock through a registration exemption other than
section 4(1). 3 7 7 Despite the availability of these other registration exemptions, however, rule 144 provides in practice the principal means
37 9
for reselling restricted 3 78 and control securities.
brokers participate in such sales at their own risk. SEC Securities Act Release No. 5223,
at 2 (Jan. 11, 1972).
Prior sales of stock pursuant to rule 144 do not preclude a shareholder from making
subsequent sales without registration or compliance with the rule. See Zapata Corp.
(Dec. 15, 1976), [1976-1977 Transfer Binder] FED. SEC. L. REP. (CCH) 80,881; Intercontinental Trailsea Corp. (Oct. 24, 1973), [1973 Transfer Binder] FED. SEC. L. REP.
(CCH) 79,553, at 83,513; Twenty First Century Communications, Inc. (Oct. 8, 1973),
summarized in [1973] 223 SEC. REG. & L. REP. (BNA) C-1; MCI Communications Corp.
(Aug. 27, 1973), [1973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,503, at 83,391; International Multi-foods Corp. (Aug. 13, 1973), summarized in [1973] 216 SEC. REG. & L.
REP. (BNA) C-1; D. GOLDWASSER, supra note 3, § 3.03.4; Goldwasser, supra note 85, at
863. At least
six months should elapse after the sales are effected
under the rule, however, in order to avoid exceeding the volume limits respecting those sales. See SEC
Rule 144(e), 17 C.F.R. § 230.144(e) (1976).
374 SEC Securities Act Release No. 5223, at 2 (Jan. 11, 1972); National CSS, Inc.
(Oct. 15, 1973), summarized in [1973] 224 SEC. REG. & L. REP. (BNA) C-1. See also
notes 14-22 supra and accompanying text.
375 For example, volume limitations on sales outside the rule are now substantially
similar to those under the rule. D. GOLDWASSER, supra note 3, at § 12.04; Goldwasser,
supra note 85, at 860-61. The current information requirements of the rule have been
more or less imposed upon sales outside of the rule, though no such condition existed
prior to the rule's adoption. D. GOLDWASSER, supra § 12.03; Goldwasser, supra. A
three-year holding period modified by tolling and tacking principles is required of
shareholders selling outside rule 144 in much the same way as the two-year period required under the rule. D, GOLDWASSER, supra §§ 12.02.1-2.
376 See Lipton, Fogelson & Warnken, supra note 3, at 1198; Note, supra note 13, at
918-20. The result is the concurrent existence of two sets of principles governing the
availability of section 4(1). Some commentators have urged the relaxation of some rule
144 conditions so that the rule may be declared the exclusive means for reselling restricted and control securities under section 4(1). See, e.g., D. GOLDWASSER, supra note
3, § 13.02.1; Rule 144 Update, supra note 80.
377 The principal exemptions are SEC Regulation A for small issues, 17 C.F.R.
§§ 230.251-230.263 (1976), and SEC Rule 237, 17 C.F.R. § 230.237 (1976), which permits private sales under certain conditions after five years. See SEC Securities Act Release No. 5223, at 5-6 n.5 (Jan. 11, 1972); Hamelly Indus. (Nov. 29, 1976), [1976-1977
Transfer Binder] FED. SEC. L. REP. (CCH)
80,861; California-Portland Cement Co.
(Mar. 3, 1975) and Pneumatic Scale Corp. (Mar. 3, 1975), summarized in [1975] 294 SEC.
REG. & L. REP. (BNA) C-I; note 101 supra. For further discussion of these and other
alternative exemptions from registration, see D. GOLDWASSER, supra note 3, § 12.07;
Private Placees, supra note 3, at 880-86.
378 See D. GOLDWASSER, supra note 3, § 12.08.
379 For affiliates, rule 144 is the exclusive means for reselling securities, whether
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145
In addition to falling within the definition of control person 380 or
by holding "restricted securities, " 3' 8 1 a person may become subject to
RULE

the provisions of rule 144 indirectly by virtue of SEC rule 145.
Adopted shortly after rule 144, rule 145 is directed at securities
transactions involving business acquisitions and reorganizations.

382

Such transactions had previously been exempt from registration
through SEC rule 133383 on the theory that no sale or offer of securities was involved.3 8 4 Rule 145 reversed this approach after the SEC
had concluded that the approval or rejection of a proposed business

combination or reorganization does involve a decision by stockholders
as to whether to accept a new or different security for the one pres-

ently held. 385 Thus, unless an exemption is otherwise available
restricted or otherwise, under section 4(1) of the Act. This results from the SEC's requirement that before the transaction is exempt from registration pursuant to section
4(4) for an affiliate's broker, such broker must first comply with the rule. SEC Securities
Act Release No. 5223, at 11 (Jan. 11, 1972); see D. GOLDWASSER, supra note 3, § 3.02, at
66 n.4, 71-72.
380 See notes 58-74 supra and accompanying text.
381See notes 75-111 supra and accompanying text.
382 SEC Rule 145, 17 C.F.R. § 230.145 (1976), adopted in SEC Securities Act Release No. 5316 (Oct. 6, 1972). This rule became effective on January 1, 1973. Release
No. 5316, at 12. For general discussions of rule 145, see Heyman, Implications of Rule
145 Under the Securities Act of 1933, 53 B.U.L. REV. 785, 791-819 (1973); Schneider &
Manko, Rule 145 (pt. 1), 5 REV. SEC. REG. 811 (1972) [hereinafter cited as Schneider &
Manko I]; Schneider & Manko, Rule 145-Part 11, 6 REV. SEC. REG. 991 (1973)
[hereinafter cited as Schneider & Manko II]; Schneider & Manko, Rule 145 Updated, 6
REV. SEC. REG. 878 (1973) [hereinafter cited as Schneider & Manko I1]; Note, Business
Combinations and Registration Requirements: SEC Rule 145, 47 N.Y.U.L. REV. 929,
942-61 (1972).
383 SEC Rule 133, 17 C.F.R. § 230.133 (1976), rescinded prospectively, 37 FED. REG.
23,636 (1972). Rule 145 became effective simultaneously with the recission of rule 133,
some nine months after the adoption of rule 144. SEC Securities Act Release No. 5316,
at 11 (Oct. 6, 1972). As to resales of securities issued in a rule 133 transaction, the
holder could resell under either rule 144 or rule 133, depending upon his participation
in the transaction and his relationship to the participants. For further discussion of resales under rule 133, see D. GOLDWASSER, supra note 3, § 4.07.2.2, at 129-31; Halligan,
Shareholders After Merger: What They Can and Cannot Do Under SEC Rules 144 and
145, 15 B.C. IND. & COMM. L. REV. 70 (1974); Schwartz, Business Combinations Under
New SEC Rules, 67 Nw. U.L. REV. 150, 150-61 (Supp. 1972).
384 SEC Rule 133, 17 C.F.R. § 230.133 (1976), discussed at note 383 supra, embodied the SEC's conclusion that no "sale" or "offer to sell," within the meaning of § 5
of the Securities Act of 1933, 15 U.S.C. § 77e (1970), was involved when a proposal for a
business combination or reorganization was presented for stockholder approval. SEC
Securities Act Release No. 5316, at 2 (Oct. 6, 1972). See generally I L. Loss, supra note
4, at 518-42 (2d ed. 1961); 4 id. at 2560-63 (2d ed. Supp. 1969); Sargent, A Review of the
No-Sale Theory of Rule 133, 13 Bus. LAW. 78 (1957); Sommer, Mergers, Consolidations,
Sales of Assets-Rule 133, 16 WEST, RES. L. REV. 11 (1964).
38 SEC Rule 145 preliminary note, 17 C.F.R. § 230.145 (1976); SEC Securities Act
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under the Act, 38 6 rule 145 now requires the filing of a registration
statement 3 87 when there is submitted to the "security holders of a corporation or other person" 38 8 for their "vote or consent ' 389 a proposal
which involves one of three defined categories of transactions: "reclassification," "mergers or consolidations," and "transfers of assets. "390

Release No. 5316, at 2-3 (Oct. 6, 1972). Accordingly, SEC Rule 145(a), 17 C.F.R.
§ 230.14 5 (a) (1976), provides that "[a]n 'offer,' 'offer to sell,' 'offer for sale,' or 'sale' shall
be deemed to be involved, within the meaning of section 2(3) of the Act, so far as the
security holders of a corporation or other person are concerned," when such a proposal
is submitted to them for approval. Id.
386 Rule 145 does not affect the availability of other exemptions from registration for
transactions that it covers. Rule 145 preliminary note & note 2, 17 C.F.R. § 230.145
(1976); see, e.g., Windsor Nuclear, Inc. (May 10, 1974), [1973-1974 Transfer Binder]
FED. SEC. L. REP. (CCH)
79,812, at 84,196 (transaction exempt under section 4(2) of
the Act); Telephone Utils., Inc. (Mar. 1, 1974), summarized in [19741 243 SEC. REG. &
L. REP. (BNA) C-1 (same, under Reg. A under the Act); Canrad Precision Indus., Inc.
(Sept. 27, 1973), summarized in [1973] 223 SEC. REG. & L. REP. (BNA) C-2 (same,
under section 3(a)(9) of the Act); Lewiston, Greene & Monmouth Tel. Co. (Apr. 11,
1973), summarized in [1973] 199 SEC. REG. & L. REP. (BNA) C-2 (same, under Reg. A
under the Act); Bituminous Cas. Corp. (Feb. 23, 1973), [1972-1973 Transfer Binder]
FED. SEC. L. REP. (CCH)
79,280, at 82,807 (same, under section 3(a)(10) of the Act).
Fpr other examples, see SEC Securities Act Release No. 5463, 1 FED. SEC. L. REP.
(CCH) 3058 (Feb. 28, 1974).
387 The SEC made Form S-14 available for registration of rule 145 transactions. SEC
Rule 145 preliminary note, 17 C.F.R. § 230.145 (1976). For further discussion of Form
S-14, see SEC Securities Act Release No. 5316, at 10-11 (Oct. 6, 1972); Schneider &
Manko I, supra note 382, at 820-22. A short form registration statement for business
combinations (Form S-14A) has been proposed recently. See SEC Securities Act Release
No. 5744, [Current Binder] FED. SEC. L. REP. (CCH) 80,725 (Sept. 27, 1976).
388 SEC Rule 145(a), 17 C.F.R. § 230.145(a) (1976).
389 Id. The vote or consent must be submitted "pursuant to [the] statutory provisions of the jurisdiction under which such corporation or other person is organized, or
pursuant to provisions contained in its certificate of incorporation or similar controlling
instruments, or otherwise." Id. The phrase, "or otherwise," covers transactions voluntarily submitted to a stockholders' vote, where the applicable state law does not require
3058, at
such approval. SEC Securities Act Release No. 5463, 1 FED. SEC. L. REP.
3,067-6 to -7 illus. F (Feb. 28, 1974). But see Guaranty Bank & Trust Co. and Berkshire
Bancorp. Inc. (Mar. 22, 1973), summarized in [1973] 195 SEC. REG. & L. REP. (BNA) C-1
(rule 145 not available where issuer seeks consent of debenture holders to a waiver of
default in order to accomplish an acquisition, and consent of stockholders is still needed
for approval of the acquisition).
In addition, the SEC has said that the "vote or consent" language of the rule by its
terms excludes "short-form mergers" pursuant to state law (where a parent company
merges with an almost wholly-owned subsidiary without stockholder vote or consent).
SEC Securities Act Release No. 5316, at 6 (Oct. 6, 1972). See also Release No. 5463, at
3,067-9 illus. C. For further discussion, see Use of Form S-14 for Short-Form Mergers
(Mar. 6, 1973), summarized in [1973] 194 SEC. REG. & L. REP. (BNA) C-2; Schneider
& Manko I, supra note 382, at 815.
390 SEC Rule 145(a), 17 C.F.R. § 230.145(a) (1976).
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Reclassifications under rule 145 include transactions "which involv[e] the substitution of a security for another" other than stock
splits, reverse stock splits and changes in par value. 39 1 The second
category of transactions covers "statutory merger[s] or consolidation[s]
or similar plan[s] of acquisition" whereby securities in the hands of
security holders of one entity "become or [are] exchanged for securities of any other person." 392 Expressly excluded from this category
are transactions whose "sole purpose is to change an issuer's domicile." 39 3 The "sole purpose" language of this provision has been

391SEC Rule 145(a)(1), 17 C.F.R. § 230.145(a)(1) (1976). For the SEC's treatment of
reclassifications under rule 145, see, e.g., SEC Securities Act Release No. 5463, 1 FED.
SEC. L. REP. (CCH) 3058, at 3,067-5 illus. A (Feb. 28, 1974) (securities issued in a
stock split and a simultaneous exchange of common for preferred stock must be registered on Form S-14 or Form S-1 if a single plan of recapitalization is involved); Daylin,
Inc. (Oct. 13, 1976), [Current Binder] FED. SEC. L. REP. (CCH)
80,787 (Chapter XI
plan of arrangement not a reclassification for rule 145 purposes as the plan is voted
upon by the company's creditors and not its shareholders); Windsor Nuclear, Inc. (May
10, 1974), [1973-1974 Transfer Binder] FED. SEC. L. REP. (CCH)
79,812, at 84,196
(merger plan involving a change in par value and increase in the acquiring company's
authorized capital stock was not required to be registered but proxy material sent to the
company's shareholders must contain information about the target company).
392 SEC Rule 145(a)(2), 17 C.F.R. § 230.145(a)(2) (1976); see, e.g., The Burmah Oil
Co. (June 13, 1976), summarized in [1976] 358 SEC. REG. & L. REP. (BNA) C-1. A
company may wish to embark upon a reorganization whereby it becomes a whollyowned subsidiary of a newly-created holding company and its shareholders receive pro
rata the securities of the latter company. The SEC has refused to exempt these transactions from rule 145 on the basis that "significant changes in the issuer's basic organizational structure" result. SEC Securities Act Release No. 5463, 1 FED. SEC. L. REP.
(CCH)
3058, at 3,067-6 illus. D (Feb. 28, 1974); see, e.g., Reinsurance Dev. Corp.
(Sept. 13, 1974), summarized in [1974] 270 SEC. REG. & L. REP. (BNA) C-1 (parent
holding company eliminated, leaving wholly-owned subsidiary as sole surviving entity).
For further discussion, see Eppler, Rule 145 in Practice, in PRACTISING LAW INSTITUTE, FIFTH ANNUAL INSTITUTE ON SECURITIES REGULATION 323,335-36 (R. Mundheim,
A. Fleisher, & J. Schupper eds. 1974).
39 SEC Rule 145(a)(2), 17 C.F.R. § 230.145(a)(2) (1976); see, e.g., Bio-Rad Laboratories (May 28, 1975), summarized in [1975] 306 SEC. REG. & L. REP. (BNA) C-1.
The rule has also been interpreted to exclude a change of domicile which involves a
simultaneous minor change in the issuer's certificate of incorporation such as a change
of corporate name or minor amendments to the corporate purpose clause, The Clorox
Co. (Mar. 3, 1973), [1973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,320, at 82,958,
or other minor changes such as the authorization of another class of securities together
with the elimination of stockholders' preemptive and cumulative rights resulting from
the change in domicile, SEC Securities Act Release No. 5463, 1 FED. SEC. L. REP.
(CCH) 3058, at 3,067-5 to -6 illus. B (Feb. 28, 1973); Motorola, Inc. (Apr. 19, 1973),
summarized in [1973] 200 SEC. REG. & L. REP. (BNA) C-2; Berkeley Bio-Eng'r, Inc.
(Dec. 17, 1976), [Current Binder] FED SEC. L. REP. (CCH) 80,907, at 87,402. See also
Banister Continental Corp. (June 4, 1973), summarized in [1973] 206 SEC. REG. & L.
REP. (BNA) C-2 (reorganization between company and its Canadian subsidiary via a
stock-for-assets transaction).
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strictly interpreted so that when a change of domicile also includes
changes which have a material effect on the investment character of
the securities, the transaction must be registered as it is deemed to
fall within rule 145. 394 The third category of -transactions under the
rule refers to transfers of assets "to another person in consideration of
the issuance of securities of such other person or any of its afflli395
ates."
In addition, rule 145 regulates the resale of securities issued in
transactions within these categories by designating certain participants "underwriters" within the meaning of section 2(11) of the Act
when they resell publicly securities acquired in the transaction. 39 6
39 See, e.g., SEC Securities Act Release No. 5463, 1 FED. SEC. L. REP. (CCH)
3058, at 3,067-6 illus. C (Feb. 28, 1972); General Research Corp. (Oct. 31, 1974),
summarized in [1974] 277 SEC. REG. & L. REP. (BNA) C-i (change-of-domicile exemption not applicable to a transaction involving a transfer of assets because such a transaction may entail different consequences, e.g., a loss of appraisal rights for dissenting
shareholders); Sir Speedy, Inc. (May 18, 1973), summarized in [1973] 204 SEC. REG. &
L. REP. (BNA) C-4 (change-of-domicile exemption not applicable to a transaction involving a transfer of assets); Beeline Fashions, Inc. (Dec. 22, 1976), [Current Binder]
FED. SEC. L. REP. (CCH) 80,923, at 87,431 (change in domicile solely to effect a shortform merger found not exempt from registration under rule 145(a)(2) because extensive
corporate restructuring was involved); Modern Foods, Inc. (Feb. 28, 1972), [1972-1973
Transfer Binder] FED. SEC. L. REP. (CCH) 79,718, at 83,922 (same, because of its effect upon minority shareholders). See also Cedar Point Oil & Gas Co. (Mar. 29, 1973),
summarized in [1973] 196 SEC. REG. & L. REP. (BNA) C-1 (proposal by liquidating trust
to incorporate not "analogous to a mere change of domicile"); Mobile Home Communities (Mar. 26, 1973), [1973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,352, at 83,053
(change-of-domicile exemption not available for real estate investment trust incorporation). See generally Eppler, supra note 392, at 331; Schneider & Manko I, supra note
382, at 813-14; Schneider & Manko III, supra note 382, at 878. But see Domicile Change
by Transfer of Assets Won't Require New '33 Act Registration, summarized in [1976] 346
SEC. REG. & L. REP. (BNA) C-2 (there should be a registration exemption where applicable state law gives dissenting shareholders rights equivalent to those they would have
had in a merger).
195 SEC Rule 145(a)(3), 17 C.F.R. § 230.145(a)(3) (1976). The transfer falls within the
rule if the transaction involves the dissolution of the entity to whose stockholders the
proposal is submitted, SEC Rule 145(a)(3)(A), 17 C.F.R. § 2 3 0.1 4 5(a)(3)(i) (1976), or if
it "provides for a pro rata or similar distribution" of the securities issued, SEC Rule
145(a)(3)(B), 17 C.F.R. § 230.145(a)(3)(ii) (1976), or if the management of the entity undertakes to fulfill the above conditions within a year after the proposal for a transfer of
assets is voted upon, SEC Rule 145 (a)(3)(C), 17 C.F.R. § 230.145(a)(3)(iii) (1976), or if
the transaction is "part of a pre-existing plan for distribution" of the issued securities,
SEC Rule 145(a)(3)(D), 17 C.F.R. § 230.145(a)(3)(iv) (1976); see, e.g., Fuqua Indus., Inc.
(July 18, 1974), summarized in [1974] 263 SEC. REG. & L. REP. (BNA) C-3 (where the
management adopted a plan of distribution or pro rata distribution more than one year
after the transfer of assets); Wrather Corp. (Mar. 28, 1973), [1973 Transfer Binder] FED.
SEC. L. REP. (CCH)
79,340, at 83,021-22 (same). See also SEC Securities Act Release
No. 5316, at 6-7 (Oct. 6, 1972).
396 SEC Rule 145(c), 17 C.F.R. § 230.145(c) (1976).
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Participants deemed statutory underwriters under rule 145 include
"any party" 3 97 to a rule 145 transaction, as well as "any person"
within the rule 144 definition of that term, 39 8 "who is an affiliate of such
399
party" when the proposal is submitted for stockholder approval.
Despite the SEC's effort to limit underwriter status to persons who
are directly involved in the transaction, 400 the cumulative effect of
the interrelated definitions of "party," "person," and "affiliate" does
bring a rather large circle of entities within the statutory definition of
underwriter. 401
As an alternative to registration, 40 2 rule 145 allows such entities
397 Id. " '[Piarty' " is defined as any "corporatio[n], business entit[y], or other perso[n], other than the issuer, whose assets or capital structure are affected" by the rule
145 transaction. Id. Thus, an acquired company is restricted in its ability to resell shares
issued by an acquiring company in a rule 145 transaction.
4
2
398 SEC Rule 1 5(e), 17 C.F.R. § 30.145(e) (1976). For a discussion of the rule 144
definition of "person," see text accompanying notes 261-66 supra.
39 SEC Rule 145(c), 17 C.F.R. § 230.145(c) (1976). For a definition of the term
"affiliate," see SEC Rule 405, 17 C.F.R. § 230.405 (1976); SEC Rule 144(a)(1), 17 C.F.R.
§ 230.144(a)(1) (1976), discussed at notes 63-71 supra and accompanying text. Even a
person who unsuccessfully opposes the rule 145 transaction may be an affiliate. Uniservice
Corp. (Aug. 13, 1976), summarized in [1976] 367 SEC. REG. & L. REP. (BNA) C-1.
400See, e.g., SEC Securities Act Release No. 5463, 1 FED. SEC. L. REP. (CCH)
3058, at 3,067-8 illus. B (Feb. 28, 1974) (proxy soliciting firm); Georgeson & Co. (July
5, 1973), summarized in [1973] 192 SEC. REG. & L. REP. (BNA) C-1 (same). For further
discussion, see Eppler, supra note 392, at 342-43.
401 For instance, a " 'party' " to a rule 145 transaction is any "perso[n] ...
whose
assets or capital structure are affected by the transactio[n]" (entity A) (emphasis added).
SEC Rule 145(c), 17 C.F.R. § 230.145(c) (1976); see note 397 supra. Thus, any entity
whose relationship to a "party" falls within the rule 144 definition of "person," see text
accompanying notes 261-66, 398 supra, is also a "party" to the rule 145 transaction (entity B). Furthermore, any affiliate of entity A or entity B (entity C) also falls within the
rule 145 definition of underwriter. SEC Rule 14 5(c), 17 C.F.R. § 2 30.145(c) (1976). Finally, the definition includes "any person who is an affiliate of such party." Id. (emphasis
added). Thus, any entity with a rule 144 relationship to entity C (entity D) also is an
underwriter if it resells publicly securities received pursuant to a rule 145 transaction.
Furthermore, a person's underwriter status continues indefinitely with respect to the
securities received in the rule 145 transaction. Peter Meenan (Mar. 28, 1973), [1973
Transfer Binder] FED. SEC. L. REP. (CCH) 79,330, at 83,004; Beatrice Foods Co. (Jan.
17, 1973), [1973-1974 Transfer Binder] FED. SEC. L. REP. (CCH) 79,351, at 83,050.
402 A holder may use Form S-14 to register shares acquired in a rule 145 transaction.
SEC Securities Act Release No. 5316, at 8 (Oct. 6, 1972). In fact, the holder may use the
original Form S-14 filed by the issuer, see note 387 supra, if the necessary information
about himself and the securities he is reoffering was included in that form. SEC Securities Act Release No. 5463, 1 FED. SEC. L. REP. (CCH) 3058, at 3,067-1 to -2 illus. A
(Feb. 28, 1974); Release No. 5316, at 11. For further discussion of the problems involved,
see Eppler, supra note 392, at 346-47; Schneider & Manko I, supra note 382, at 821-22.
A holder may also use Form S-1, Release No. 5316, at 12, or Form S-5, SEC Securities Act
Release No. 5510, 1 FED. SEC. L. REP. (CCH) $ 3059 (July 3, 1974); see, e.g., Peter
Meenan (Mar. 28, 1973), [1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,330, at
83,004 (open-end investment company); Gaston, Snow, Motley & Holt (Mar. 28, 1973),
summarized in [1973] 196 SEC. REG. & L. REP. (BNA) C-1 (same).
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to resell securities issued in one of the enumerated transactions pur40 3
suant to the rule upon compliance with three rule 145 conditions:
there must be publicly available adequate current information regarding the acquiring company (i.e., the issuer of the securities); the sales
must be made in brokers' transactions; and the amount of securities
sold must be within the rule's volume limitations. 40 4 For example, if
the issuer in a rule 145 transaction does not satisfy "adequate current
information" requirements of rule 144, an affiliate of an acquired
company who now holds the issuer's securities may not be able to resell except under SEC rule 237.405
It is important to note that the rule 145 incorporation of rule 144
is applicable only to persons who are deemed statutory underwriters
by virtue of rule 145, usually those affiliates of the acquired company
who are neither affiliates of the issuer nor become affiliates by virtue
of the rule 145 transaction. 40 6 Such persons are subject to rule 144
only through rule 145, and thus are exempt from the holding period
and notice of sale provisions of rule 144.407
403 SEC Rule 145(d), 17 C.F.R. § 230.145(d) (1976).
404 Id. (incorporating SEC Rule 144(c), (e)-(g), 17 C.F.R. § 2 30.14 4 (c), (e)-(g) (1976)).

Affiliates of an acquired company who receive their shares pursuant to a "shelf" registration statement, i.e., outside of rule 145, may resell their securities under rule 145
without being required to file a notice of sale under rule 144. Alexander & Alexander
Servs., Inc. (Apr. 28, 1975), summarized in [1975] 301 SEC. REG. & L. REP. (BNA) C-i;
Service Corp. Int'l (Nov. 14, 1974), [1974-1975 Transfer Binder] FED. SEC. L. REP.
(CCH) 80,083, at 85,039. A notice of sale is required, however, for stockholders who
become affiliates of the acquiring company. Browning Ferris Indus., Inc. (July 1, 1974),
summarized in [1974] 260 SEC. REG. & L. REP. (BNA) C-1.
A person deemed to be an underwriter by rule 145 may hold unrestricted stock of
the issuer acquired in the open market or in a prior registered offering in addition to the
same issuer's shares acquired in the rule 145 transaction. If he first sells the unrestricted
stock and then sells the rule 145 securities within six months, he is not required to take
into account the number of free shares he has sold in computing the relevant volume
limitation for rule 145 securities. Schneider & Manko I, supra note 382, at 818 & n.4 8 .
Despite this flexible approach, resale restrictions applying to affiliates of an acquired
company have come under widespread criticism. See, e.g., Schneider & Manko II, supra
note 382, at 997-98; Note, supra note 382, at 957-61.
405 SEC Rule 237, 17 C.F.R. § 230.237 (1976); Halligan, supra note 383, at 73,
75-76. But see note 386 supra and accompanying text. In contrast, neither currently
outstanding call options on the issuer's stock written by the stockholder proposing to
resell, nor the proximate open-market purchases of such stock to satisfy those options
render rule 144 unavailable for a rule 145 resale. Masco Corp. (Jan. 29, 1976), summarized in [1976] 339 SEC. REG. & L. REP. (BNA) C-1.
406 SEC Securities Act Release No. 5463, 1 FED. SEC. L. REP. (CCH)
3058, at
3,067-7 illus. A-I to -2 (Feb. 28, 1974).
407 SEC Securities Act Release No. 5316, at 8 (Oct. 6, 1972); Gulf Life Holding Co.
(Nov. 29, 1976), summarized in [1976] 381 SEC. REG. & L. REP. (BNA) C-2; Norton Simon, Inc. (Oct. 8, 1976), summarized in [1976] 374 SEc. REG. & L. REP. (BNA) C-I; Whittaker Corp. (Apr. 30, 1976), [1975-1976 Transfer Binder] FED. SEC. L. REP. (CCH)
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Persons who were not affiliates of the acquired company and who
do not become affiliates of the acquiring company may resell publicly
shares received through the rule 145 transaction without limitation.
Such shares are unrestricted because they are registered and deemed
to be issued in a public offering. 40 8 Thus, a holder of restricted securities of an acquired company may have the restricted "taint" re40 9
moved by virtue of a rule 145 transaction.
Persons who are affiliates of the acquiring company either before
or by virtue of the rule 145 transaction are "affiliates of the issuer"
within the meaning of rule 144,410 and thus are directly subject to its
terms. 4 1 ' Because control stock is not subject to a holding period,
only the notice of sale provision need be complied with in addition to
the three rule 144 conditions required of statutory underwriters by
rule 145.
X.

CONCLUSION

Rule 144 is an attempt by the SEC to codify administrative
guidelines for the interpretation of vague legislative terms, such as
"underwriter" and "distribution," in the Securities Act of
1933. As
such, the rule represents a substantial effort to render the requirements for the resale of control and restricted securities more certain.
Simultaneously, the Commission has sought to inject relevant, but
previously neglected considerations, such as the sale's market impact
and the public availability of information, into interpretations of those
requirements. The rule may be viewed as an experiment in adminis80,497, at 86,301; Merchants Nat'l Corp. (Aug. 21, 1974), summarized in [1974] 268
SEC. REG. & L. REP. (BNA) C-I; American Commonwealth Financial Corp. (Jan. 4,
1974), [1973-1974 Transfer Binder] FED. SEC. L. REP. (CCH)
79,659, at 83,781,
discussed at note 106 supra; G.C.A. Corp. (Dec. 13, 1973), summarized in [1974] 233
SEC. REG. & L. REP. (BNA) C-I; Beatrice Foods Co. (Jan. 17, 1973), [1973-1974 Transfer Binder] FED. SEC. L. REP. (CCH) 79,351, at 83,050.
408 SEC Securities Act Release No. 5316, at 8 (Oct. 6, 1972); Consyne Corp. (Sept.
27, 1976), [Current Volume] FED. SEC. L. REP. (CCH) 80,755, at 86,960.
409 See, e.g., Paine Webber (Apr. 18, 1974), [1973-1974 Transfer Binder] FED. SEC.
L. REP. (CCH)
79,785, at 84,138. Upon receipt of written representations from the
acquired company's stockholder's that all resales to the public of their new shares will be
made pursuant to the rule 145 volume limitations, the acquiring issuer "may instruct the
transfer agent to exchange any certificate bearing a restrictive legend for an unlegended
certificate and to permit the transfer of the shares." Service Corp. Int'l (Nov. 14, 1974),
[1974-1975 Transfer Binder] FED. SEC. L. REP. (CCH) 80,083, at 85,039.
410 SEC Rule 144(a)(1), 17 C.F.R. § 230.144(a)(1) (1976); see notes 63-71 supra and
accompanying text.
411 SEC Securities Act Release No. 5463, 1 FED. SEC. L. REP. (CCH)
3058 at
3,067-7 illus. A-1 to -2 (Feb. 28, 1974); see, e.g., Continental Inv. Corp. (Mar. 19, 1976),
summarized in [1976] 346 SEC. REG. & L. REP. (BNA) C-1.
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trative "legislation" in response to the securities bar's dissatisfaction
with the uncertainties in the prior law.
Notwithstanding the quest for greater certainty, holders of restricted or control securities, their brokers, and issuers, still face a
number of the pre-rule 144 vagaries. Furthermore, new and additional uncertainties have been created by the SEC's changing and
often conflicting interpretations of the rule itself. Few administrative
experiments, however, achieve instant and complete success. Only
the passage of time and continuing refinement of rule 144, through
amendments and new interpretations, can solve existing problems
and anticipate new attempts to circumvent its underlying purpose.
The SEC has accepted this challenge; it has committed substantial resources to the clarification and development of the rule.
Numerous proposals, amendments and releases, as well as hundreds
of interpretive letters, have flowed from the Commission in the five
years since the rule's adoption. This effort has been amply rewarded
with substantially increased certainty in the resale of control and restricted securities without any undue effect upon the quantity entering the market. Thus, despite its minor deficiencies, rule 144 has
been a success and has been generally acclaimed as such.

NOTE
Part of this article is based upon work completed by the author, as a legal research
officer, for the Corporate Research Branch, Department of Consumer and Corporate
Affairs, Ottawa, Canada, in connection with the Branch's Report on the Regulation of
the Canadian Securities Markets.

